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            1   IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
 
            2      IN AND FOR THE COUNTY OF KING 
                ---------------------------------------------------- 
            3   MATHEW AND STEPHANIE McCLEARY on   ) 
                their own behalf and on behalf of  ) 
            4   KELSEY and CARTER McCLEARY, their  ) 
                two children in Washington's public) 
            5   schools; ROBERT AND PATTY VENEMA,  ) 
                on their own behalf and on behalf  )SUPREME COURT 
            6   of HALIE AND ROBBIE VENEMA, their  ) 
                two children in Washington's public) 
            7   schools; and NETWORK FOR EXCELLENCE)NO. 84362-7 
                IN WASHINGTON SCHOOLS, ("NEWS"), a ) 
            8   state-wide coalition of community  ) 
                groups, public school districts,   ) 
            9   and education organizations,       ) 
                            PETITIONERS,           )  CASE NO. 
           10                                      ) 
                            VERSUS                 )07-2-02323-2SEA 
           11                                      ) 
                    STATE OF WASHINGTON,           ) 
           12                   RESPONDENT.        ) 
                ----------------------------------------------------- 
           13          Proceedings Before Honorable JOHN P. ERLICK 
                ----------------------------------------------------- 
           14 
                                KING COUNTY COURTHOUSE 
           15                   SEATTLE, WASHINGTON 
 
           16 
                            DATED:  SEPTEMBER 29, 2009 
           17               Volume XVI, Sessions 1 and 2  of 4 
 
           18 
                                A P P E A R A N C E S: 
           19 
 
           20               FOR THE PETITIONERS: 
 
           21 
                                BY:  THOMAS F. AHEARNE, ESQ., 
           22                        CHRISTOPHER G. EMCH, ESQ., 
                                     EDMUND ROBB, ESQ. 
           23 
                            FOR THE RESPONDENT: 
           24 
                                BY:  WILLIAM G. CLARK, ESQ., 
           25                        CARRIE L. BASHAW, ESQ. 
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            1 
 
            2               P R O C E E D I N G S 
 
            3 
 
            4               (Open court.) 
 
            5               THE BAILIFF:  All rise.  Court is in 
 
            6   session.  The Honorable John P. Erlick presiding in 
 
            7   the Superior Court in the State of Washington in and 
 
            8   for King County. 
 
            9               THE COURT:  Good morning, please be seated. 
 
           10               On the record, McCleary versus the State of 
 
           11   Washington, King County cause number 07-2-02323-2 SEA. 
 
           12               Before I hear from the counsel on any 
 
           13   preliminary matters that they may have, I think that 
 
           14   Marci contacted you with respect to our schedule. 
 
           15   There has been a slight revision. 
 
           16               It is as follows: 
 
           17               We will proceed our morning session until 
 
           18   noon.  We will pick up the afternoon session at 1:15 
 
           19   today and go until 4 o'clock. 
 
           20               Then, as available with the lower bench, we 
 
           21   will try to do the same tomorrow.  I need to clear 
 
           22   this morning with the lower bench to make sure that 
 
           23   everyone is available at 1:15. 
 
           24               We will go -- today we will go from 1:15 to 
 
           25   3:30 and another matter at 3:30, out-of-state counsel 
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            1   that we are trying to accommodate -- 1:15 to 3:30 
 
            2   today and tomorrow as necessary, 1:15 until 4 o'clock. 
 
            3               Any preliminary matters from counsel, 
 
            4   Mr. Ahearne, Mr. Emch? 
 
            5               MR. EMCH:  Your Honor, we would like to 
 
            6   make a few points about Dr. Armor's information about 
 
            7   in light of the testimony that came out in cross. 
 
            8               THE COURT:  Certainly. 
 
            9               MR. EMCH:  After conversations the doctor's 
 
           10   testimony, we would like to point out a few things. 
 
           11               First thing, Dr. Armor was formerly 
 
           12   retained and working on the case as early as February 
 
           13   2009.  In fact, he had meetings with the State counsel 
 
           14   in Missouri. 
 
           15               He also had working materials and testified 
 
           16   that he had charts of his analysis working both at the 
 
           17   discovery cutoff date of July 13th and at the time of 
 
           18   his deposition at the end of July, which we have set 
 
           19   to accommodate his schedule. 
 
           20               The State itself describes Dr. Armor's 
 
           21   materials in the joint statement of evidence as 
 
           22   Dr. Armor's analysis on each of the exhibits; that is, 
 
           23   Exhibits 1530, 1531, 1532, and 1533. 
 
           24               In his deposition, Dr. Armor confirmed 
 
           25   that -- in fact, his deposition that he had said that 
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            1   he would not be using or offering any opinions about 
 
            2   NAEP, or NAEP results, when, in fact, it disclosed his 
 
            3   exhibits, late disclosed documents included some 
 
            4   materials. 
 
            5               Likewise, in Dr. Hanushek he had never 
 
            6   mentioned ACT, or SAT, and those appeared in his trial 
 
            7   exhibits as well.  Some of that data was for 
 
            8   Dr. Armor, particularly, and used in the State's 
 
            9   opening. 
 
           10               Finally, your Honor, Dr. Armor wasn't even 
 
           11   disclosed as a witness in this case.  We listened to 
 
           12   Dr. Armor's testimony and went back and looked at some 
 
           13   of the deadlines. 
 
           14               Just to educate the Court, we had a 
 
           15   discovery of the current case schedule.  We had a 
 
           16   disclosure, witness disclosure deadline of March 30th. 
 
           17   At that time we did not get a disclosure from the 
 
           18   State that had Dr. Armor on it. 
 
           19               There was subsequent disclosures, 
 
           20   supplemental disclosures by the State.  They did not 
 
           21   include Dr. Armor on those disclosures.  Dr. Armor 
 
           22   was, in fact, not disclosed until May 11th. 
 
           23               Now, your Honor, if you look at Rule 26, 
 
           24   this is local Rule 26 (b) (1), it says that: 
 
           25               "The parties must disclose witnesses with 
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            1      relevant factual knowledge whom the party reserves 
 
            2      the option to call the witnesses at trial." 
 
            3               Again there is a March 30th deadline. 
 
            4               At that time the witness testified that not 
 
            5   only was he formally retained, also working on the 
 
            6   matter diligently, and meeting with counsel in 
 
            7   Missouri, and so forth. 
 
            8               I suspect that the State will say, "well, 
 
            9   this really wasn't a 26 (B) (1).  This was a local 
 
           10   Rule 22 (b) (2) witness." 
 
           11               But those witness' rule is specifically for 
 
           12   additional witnesses whose knowledge did not appear 
 
           13   relevant and until the additional witnesses were 
 
           14   disclosed and that was based on the testimony. 
 
           15               It is clear that he was a person with 
 
           16   relevant knowledge.  He was working with the counsel 
 
           17   on the case and wasn't disclosed. 
 
           18               I think that coupled with the fact that the 
 
           19   Trial Exhibits -- the analyses were critical to the 
 
           20   understanding of the case, as the witness himself 
 
           21   testified to saying, that these things were important 
 
           22   for understanding what his opinions were and convey 
 
           23   those opinions to the Court. 
 
           24               It was highly prejudicial to have the 
 
           25   disclosures unfold the way that they did to actually 
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            1   have the petitioners, essentially, being forced to do 
 
            2   discovery and trying to scramble for cross examination 
 
            3   in the trial. 
 
            4               If those were disclosed in the ordinary 
 
            5   course, certainly we would have a much more effective 
 
            6   and efficient deposition.  We would have gone to the 
 
            7   heart of the opinions by both Dr. Hanushek and 
 
            8   Dr. Armor. 
 
            9               Remember Dr. Armor said that his analysis 
 
           10   was part of the analysis that Dr. Hanushek used to 
 
           11   rely on as well. 
 
           12               For all those reasons we would respectfully 
 
           13   request and move that the Court strike, with respect 
 
           14   to Dr. Hanushek, Exhibit 1536, and Dr. Hanushek's 
 
           15   testimony about that exhibit.  Again, that was the 
 
           16   61-page document reflecting Dr. Hanushek's analysis. 
 
           17               With respect to Dr. Armor, the petitioners 
 
           18   would respectfully move to strike the witness' 
 
           19   testimony in its entirety -- all of Dr. Armor's 
 
           20   testimony, strike him as a witness -- because he 
 
           21   wasn't disclosed in the matter consistent with the 
 
           22   Court Rules. 
 
           23               At a minimum, petitioners would ask that 
 
           24   Exhibits 1530, 1531, 1532, and 1533 would be excluded, 
 
           25   and any testimony about those exhibits would be 
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            1   excluded, because as discussed they were late 
 
            2   disclosed. 
 
            3               The State admits on their own joint 
 
            4   statement of evidence that these are factor analyses 
 
            5   of Dr. Armor. 
 
            6               THE COURT:  Mr. Emch, before I hear from 
 
            7   Mr. Clark, my recollection of Dr. Armor's testimony is 
 
            8   that he did not testify regarding NAEP. 
 
            9               Now, there is a chart -- I don't recall 
 
           10   which exhibit it is, but the chart specifically 
 
           11   referenced NAEP, but there was no testimony regarding 
 
           12   that chart.  So I am not sure the value of that 
 
           13   particular chart, or how much weight to give to it. 
 
           14               But just my recollection is that he said 
 
           15   that he was not testifying with respect to NAEP 
 
           16   results. 
 
           17               MR. EMCH:  Your Honor, I believe that was a 
 
           18   portion of the deposition transcript that I read where 
 
           19   he said that he wouldn't be testifying about NAEP.  I 
 
           20   would have to check if, he, in fact said that. 
 
           21               But the point is that there was at least 
 
           22   two instances where the NAEP data was included in the 
 
           23   over-all opinion PowerPoint that was presented to the 
 
           24   Court by that witness. 
 
           25               THE COURT:  But I don't think that there 
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            1   was any testimony that he relied on those results in 
 
            2   forming his opinion. 
 
            3               They did offer -- respondent did offer that 
 
            4   exhibit.  But there was no testimony from Dr. Armor 
 
            5   that he relied on those results.  I will give you an 
 
            6   opportunity to reply. 
 
            7               I will hear from Mr. Clark at this time. 
 
            8               MR. EMCH:  Thank you. 
 
            9               THE COURT:  Thank you, Mr. Emch. 
 
           10      Mr. Clark, good morning. 
 
           11               MR. CLARK:  Your Honor, I feel a little bit 
 
           12   of a disadvantage this morning. 
 
           13               After COURT on Thursday counsel conferred 
 
           14   by an e-mail about whether we would supply pocket 
 
           15   briefing, particularly in light of the Court's remarks 
 
           16   last Thursday. 
 
           17               We agreed we weren't going to do that. 
 
           18               What Mr. Emch is raising orally today 
 
           19   entails new matters, some of which I can't address. 
 
           20   But I can only reiterate if, your Honor, is going to 
 
           21   let this move from what it was originally, a question 
 
           22   about exhibits, and to striking expert testimony, that 
 
           23   is a whole different kettle of fish. 
 
           24               We need the opportunity to brief that and 
 
           25   be heard, your Honor.  But let me see if I can address 
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            1   some of the points that were made. 
 
            2               First of all, the most serious thing that 
 
            3   Mr. Emch has alleged this morning is that we didn't 
 
            4   disclose Dr. Armor until May 11th. 
 
            5               Your Honor, I have a copy of the case 
 
            6   schedule that you entered in this case.  May 11th, 
 
            7   2009 is the deadline for the disclosure of possible 
 
            8   additional witnesses. 
 
            9               Dr. Armor was disclosed on that date as a 
 
           10   possible additional witness and as an expert witness. 
 
           11               In addition to that disclosure, your Honor, 
 
           12   which counsel admits occurred on May 11th, it was 
 
           13   agreed by counsel that there would be a disclosure of 
 
           14   interrogatories responses in mid May. 
 
           15               We complied with that, including disclosing 
 
           16   Dr. Armor's testimony and Dr. Hanushek, as well as our 
 
           17   other experts. 
 
           18               One month later, pursuant to the agreement 
 
           19   of counsel, all of the underlying data and information 
 
           20   that was going to go into the expert's testimony, was 
 
           21   disclosed to the other side. 
 
           22               Now, I know that it came out during 
 
           23   Dr. Armor's testimony last week, that there was some 
 
           24   supplemental disclosure that took place towards his 
 
           25   deposition, which occurred towards the end of July by 
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            1   mutual agreement of counsel. 
 
            2               But that did not pertain to anything large 
 
            3   or big.  My impression from the testimony -- I am 
 
            4   trying to recall it now, a few days after it 
 
            5   occurred -- was that it was not a substantial 
 
            6   production in terms of the amount of the material or 
 
            7   the matters to which it pertained. 
 
            8               As for Dr. Hanushek addressing the SAT 
 
            9   scores, your Honor, it is true he wasn't asked in his 
 
           10   deposition that -- if he would be relying on the SAT 
 
           11   scores. 
 
           12               But he did disclose, as early as May of 
 
           13   2007, that he would be relying upon data both locally 
 
           14   and nationally to render an opinion in the case, that 
 
           15   according to local and national tests of Washington 
 
           16   students, Washington student outcomes were just fine. 
 
           17   That is consistent with what he testified to last 
 
           18   week. 
 
           19               I think that, your Honor, what is going on 
 
           20   here is that counsel mutually agreed that there didn't 
 
           21   have to be reports in the case. 
 
           22               As your Honor knows, the local rules says 
 
           23   "if there are reports, they should be disclosed."  But 
 
           24   it doesn't require a report like the federal rules do, 
 
           25   like, perhaps, the local rules of other counties do. 
 
 
 
                Dolores A. Rawlins, RPR, CRR, CCR Official Court Reporter, 
206-296-9171 
 
                                                                   3482 
 
 
 
            1               We complied with that rule in disclosing 
 
            2   all of the underlying data. 
 
            3               They made disclosures in the same manner. 
 
            4   They once had seven or eight experts in this case, 
 
            5   your Honor, even though that only one of them took the 
 
            6   stand. 
 
            7               I can guarantee you that the level of 
 
            8   disclosure that was provided for their experts was no 
 
            9   better, no worse or different than ours, with the 
 
           10   possible exception of Dr. Conley, from whom I took a 
 
           11   considerable amount of time to get some underlying 
 
           12   data from a subcontractor that he used. 
 
           13               But all that being said, your Honor, 
 
           14   Dr. Armor was disclosed on the date, when his 
 
           15   disclosure was called for, May 11th.  They admit that. 
 
           16               Dr. Armor's underlying data and expert 
 
           17   materials, along with Dr. Hanushek and our other 
 
           18   experts were disclosed in mid June, per the agreement 
 
           19   of counsel.  Their depositions took place. 
 
           20               The demonstrative exhibits, which under my 
 
           21   reading of Rule 10.06, that you drew our attention to 
 
           22   last week, can be substantive exhibits for experts, 
 
           23   were disclosed to them no later than the deadline for 
 
           24   disclosing possible Trial Exhibits. 
 
           25               Your Honor, in the schedule -- 
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            1               THE COURT:  But after the deposition of 
 
            2   Dr. Armor had been taken. 
 
            3               MR. CLARK:  Yes, after Dr. Armor's 
 
            4   deposition, but the document itself was disclosed, 
 
            5   your Honor. 
 
            6               Our Court schedule called for the 
 
            7   disclosure of possible Trial Exhibits on August 10th. 
 
            8               There is also a disclosure deadline that is 
 
            9   called "inspect exhibits of August 17th."  I always 
 
           10   took that to mean if you wanted to use demonstrative 
 
           11   or illustrative, you would give opposing counsel an 
 
           12   opportunity before trial to see that. 
 
           13               Dr. Armor's materials were disclosed before 
 
           14   August 17th.  In fact, were disclosed on the deadline, 
 
           15   which I don't believe was August 10th.  I believe that 
 
           16   it lapsed a couple of days, because both sides had 
 
           17   difficulty with the quality of the copying by the 
 
           18   vendor that was producing the trial exhibits for us. 
 
           19   We had to straighten that out. 
 
           20               So Rule 10.06, your Honor, is directly 
 
           21   applicable to the documentary evidence that these 
 
           22   exhibits comprise. 
 
           23               They summarize voluminous writings or 
 
           24   writings that are difficult to bring in court, your 
 
           25   Honor. 
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            1               They were all writings that were disclosed 
 
            2   to them.  Because these are experts, the admissibility 
 
            3   of the underlying documents is an open issue and can 
 
            4   stay that way, because the experts don't have to rely 
 
            5   on those. 
 
            6               So that the only issue is was this a -- was 
 
            7   this underlying data -- not the charts themselves -- 
 
            8   forgive me, your Honor -- was the underlie data 
 
            9   disclosed as a reasonable time and place. 
 
           10               It is undisputed that was disclosed in mid 
 
           11   June according to the agreement of counsel.  So the 
 
           12   disclosure of the witnesses was timely, your Honor. 
 
           13               The disclosure of the underlying data that 
 
           14   supported the opinions, that after all are simply 
 
           15   distilled into the exhibits was disclosed. 
 
           16               They were made available for a full-day of 
 
           17   deposition each, were questioned as thoroughly as 
 
           18   opposing counsel chose to question them. 
 
           19               In both instances, your Honor, he held out 
 
           20   the prospect that they might want additional 
 
           21   deposition after the charts and summaries were 
 
           22   produced to them.  They never followed up on that. 
 
           23               So, I think, your Honor, that everything 
 
           24   was done according to Hoyal on the case, their 
 
           25   disappointment with how things have turned out is 
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            1   because they simply were not able to develop an 
 
            2   effective strategy for cross examining and conquering 
 
            3   the evidence that these witnesses offer. 
 
            4               That is no basis for excluding their 
 
            5   testimony. 
 
            6               We would move, we respond, rather to their 
 
            7   motion that it would be denied and that the Court 
 
            8   proceed to admit the exhibits that were offered last 
 
            9   week, Exhibits 1530, 1531, 1532, 1533, for Dr. Armor 
 
           10   and Exhibit 1536 for Dr. Hanushek. 
 
           11               THE COURT:  Should the NAEP exhibit be 
 
           12   excluded simply because, if Dr. Armor said, "I am not 
 
           13   going to testify in NAEP."  There is an absence of 
 
           14   testimony that he relied on that, what is its 
 
           15   relevance? 
 
           16               MR. CLARK:  Your Honor, anticipating that 
 
           17   there may be issues about the NAEP page, I spent time 
 
           18   with Mr. Munich late last week. 
 
           19               We went over Exhibits 1530, 1531, 1532 and 
 
           20   1533, and identified specific pages that we would 
 
           21   formally move for the admission of, eliminating the 
 
           22   NAEP page. 
 
           23               There were a couple pages on cross 
 
           24   examination that had legibility problems.  When I 
 
           25   tried to look at them, I kind of got teary-eyed, not 
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            1   because they are sad, but because they are hard to 
 
            2   read. 
 
            3               THE COURT:  There a number of exhibits that 
 
            4   were like that. 
 
            5               MR. CLARK:  We made a list.  We didn't have 
 
            6   the time over the weekend or didn't take the time over 
 
            7   the weekend to go through and call it out. 
 
            8               But I would offer to the Court as a 
 
            9   compromise that we could call out of these exhibits 
 
           10   the pages that we don't need to or want, to offer at 
 
           11   this point and reoffer Dr. Armor's exhibits with the 
 
           12   NAEP page and other taken out. 
 
           13               We can give that copy of those exhibits to 
 
           14   opposing counsel, so that they can satisfy themselves 
 
           15   that the illegible and the NAEP ones, at least, have 
 
           16   been removed and reoffer the exhibits in their 
 
           17   expurgated form. 
 
           18               That is what we propose with regard to 
 
           19   Dr. Armor's exhibits, your Honor. 
 
           20               With Dr. Hanushek, I don't think that there 
 
           21   any such issues.  We would move for admission of 
 
           22   Exhibit 1536, I believe that it is. 
 
           23               THE COURT:  I did not admit it or reserve 
 
           24   on it? 
 
           25               MR. CLARK:  You reserved ruling on it. 
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            1               THE COURT:  Thank you. 
 
            2               Mr. Emch, would you like to briefly reply. 
 
            3               MR. EMCH:  Thank you, your Honor. 
 
            4               With respect to the March 30th disclosure 
 
            5   date, the local rule specifically says -- this is 
 
            6   local Rule 26 (b) (1) it says: 
 
            7               "Party shall disclose all persons with 
 
            8      relevant factual, or relevant knowledge." 
 
            9               The witness himself said that he was one 
 
           10   who fit that category as early as February of 2009. 
 
           11               With respect to the June of 2009, we had -- 
 
           12   the parties had agreement that they would disclose all 
 
           13   information relied on by their experts that included 
 
           14   any documents used and created or analyzed and 
 
           15   exerted.  Those would fall into that category they 
 
           16   were not -- 
 
           17               THE COURT:  I am sorry what is the 
 
           18   agreement? 
 
           19               MR. EMCH:  This is an e-mail agreement 
 
           20   among counsel, we laid out mutual disclosure schedule. 
 
           21               THE COURT:  That experts would disclose, 
 
           22   or, that the parties would disclose? 
 
           23               MR. EMCH:  Parties' counsel would provide, 
 
           24   essentially, the back-up documents being used or 
 
           25   created relied or analyzed by experts. 
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            1               THE COURT:  When were those supposed to be 
 
            2   disclosed by? 
 
            3               MR. EMCH:  June 15th, in the case of the 
 
            4   State, your Honor. 
 
            5               THE COURT:  All right. 
 
            6               Anything further, Mr. Emch? 
 
            7               MR. EMCH:  A couple quick comments with 
 
            8   respect to the May 11th date, again. 
 
            9               If you look at the Rule and the language of 
 
           10   the rule, that 26 (b) (2), that was the May 11th date, 
 
           11   only relates to all persons whose knowledge did not 
 
           12   appear relevant until the witnesses under 26 (b) (1) 
 
           13   were disclosed. 
 
           14               Again, that would fit within the 
 
           15   circumstances of Dr. Armor. 
 
           16               With respect to Evidence Rule 10.06, if you 
 
           17   looked at the Exhibit 694 -- this is the exhibit that 
 
           18   we marked during Dr. Armor's testimony.  This is not a 
 
           19   summary, your Honor.  This is raw data. 
 
           20               And the witness himself testified that it 
 
           21   is really hard to understand this without the charts. 
 
           22   That is why I can't really convey to the Court without 
 
           23   showing the analyses, these visual representations of 
 
           24   the opinions that he put up on the screen. 
 
           25               1006 relates to the summary this, your 
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            1   Honor, is not a summary of those exhibits that we are 
 
            2   talking about that are in the issue are not summaries 
 
            3   either. 
 
            4               THE COURT:  Why aren't the charts 
 
            5   illustrative of what the underlying data shows? 
 
            6               MR. EMCH:  Well, your Honor, in order to 
 
            7   create the charts, the experts have to pick data, 
 
            8   manipulate the data and include and excluding, as he 
 
            9   includes Seattle and Tacoma is he including focus 
 
           10   districts, there is work, mental impressions analysis 
 
           11   that goes into creating the charts -- to go from the 
 
           12   raw data to the actual powerpoints is part of that 
 
           13   process. 
 
           14               We are entitled to understand what the 
 
           15   thought process was on that.  In the interest of 
 
           16   moving this forward, though, your Honor, we will eager 
 
           17   to get on to the next witness. 
 
           18               Essentially, if the State's position is 
 
           19   that exhibits have no substance, they are just 
 
           20   illustrative, there is no prejudice in excluding them. 
 
           21               We would be okay with the compromise of 
 
           22   allowing the testimony of the witnesses generally and 
 
           23   not striking the case of the actual witness of 
 
           24   Dr. Armor, allowing the witness' testimony. 
 
           25               But with respect to the exhibits, if they 
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            1   have no substance, it should be excluded, because 
 
            2   there is no prejudice. 
 
            3               If the State's position is that the 
 
            4   exhibits do have substance, they should be stricken 
 
            5   and the testimony should be stricken, because those 
 
            6   are substantive exhibits and substantive information 
 
            7   that should have been disclosed prior to the discovery 
 
            8   cutoff and prior to the depositions. 
 
            9               THE COURT:  All right.  Thank you. 
 
           10               Well, Mr. Emch, I don't think that you had 
 
           11   the advantage of being here, when this issue was 
 
           12   previously raised. 
 
           13               I had the opportunity to offer my own 
 
           14   pontification on this persistent problem.  It is a 
 
           15   persistent problem. 
 
           16               And that is, the late disclosure of both 
 
           17   lay and expert witnesses -- in particular expert 
 
           18   witnesses. 
 
           19               The problem specifically is that parties 
 
           20   retain experts, who do not finalize their opinions or 
 
           21   the bases for their opinions.  They are essentially 
 
           22   unprepared for their depositions. 
 
           23               What that results in is one of two things: 
 
           24   that is, a situation such as you have, where you are 
 
           25   compromised in your ability to cross-examine for a 
 
 
 
                Dolores A. Rawlins, RPR, CRR, CCR Official Court Reporter, 
206-296-9171 
 
                                                                   3491 
 
 
 
            1   non-disclosure of either information -- or in this 
 
            2   case -- charts, summarizing data, or there is a 
 
            3   scramble to supplement the taking of the depositions. 
 
            4               I think that the State misconstrues 26 (B) 
 
            5   (2), but they won't be the first party to do so.  Rule 
 
            6   26 (b) (2) is really supposed to be in the nature of a 
 
            7   rebuttal witness. 
 
            8               We don't call a rebuttal witness, because a 
 
            9   rebuttal witness is usually referring to the party 
 
           10   with the initial burden of proof, in this case it is 
 
           11   the petitioners. 
 
           12               We wanted to create a rule that allowed 
 
           13   either party, or any party, to add additional 
 
           14   witnesses, whom they couldn't anticipate previously 
 
           15   needing to call.  That is not true in the case of 
 
           16   Dr. Armor. 
 
           17               We are trying to rewrite, rephrase that 
 
           18   rule so it is a little bit clearer.  But it is not 
 
           19   intended to disclose witnesses, who you are aware of 
 
           20   from the outset, such as Dr. Armor.  It should have 
 
           21   been disclosed. 
 
           22               That said, there was a disclosure on May 
 
           23   11th.  I think that I would be hard pressed to find 
 
           24   that there was prejudice as a result of that late 
 
           25   disclosure, if you will, under Civil Rule 26 B. 
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            1               I find that I would not find prejudice, 
 
            2   because Dr. Armor's deposition was able to be taken. 
 
            3   However, the problem with Dr. Armor's deposition was 
 
            4   that he didn't have these charts. 
 
            5               I have looked at some of the underlying 
 
            6   data.  It is essentially from my perspective 
 
            7   incomprehensible from a relatively lay perspective. 
 
            8               That doesn't mean that the gist of 
 
            9   Dr. Armor's opinion could not have been ascertained in 
 
           10   his deposition. 
 
           11               I am not in a position in the record before 
 
           12   the Court to make a determination that Dr. Armor's 
 
           13   opinion testimony at trial was beyond that which was 
 
           14   disclosed in his deposition, or during the other -- 
 
           15   during the discovery process. 
 
           16               The appellate courts have made clear what 
 
           17   the test is for the exclusion of witnesses or 
 
           18   exclusion of the testimony; that is, that sanction is 
 
           19   a sanction of last resort that the Court is directed 
 
           20   to the trial court is directed to apply the least 
 
           21   restrictive, or onerous sanction for a non-complying 
 
           22   party. 
 
           23               In this instance, had this issue been 
 
           24   brought to the Court earlier, I would have required 
 
           25   counsel to make arrangements to supplement Dr. Armor's 
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            1   -- or as necessary, Dr. Hanushek's deposition -- that 
 
            2   would have been either the taking of a deposition, 
 
            3   either by way of telephone or in-person before either 
 
            4   testified. 
 
            5               That was not requested of the Court.  We 
 
            6   have to remember what the purpose of this whole 
 
            7   exercise is; that is, it is a truth seeking device to 
 
            8   have a trial. 
 
            9               I am empathetic with the petitioners in 
 
           10   this case, in the sense that I do think that there 
 
           11   probably was a compromise of sorts in their ability to 
 
           12   cross-examine Dr. Armor. 
 
           13               That said, there was a remedy available, 
 
           14   had it been brought to the Court' attention; that is 
 
           15   additional disclosure or are additional deposition.  I 
 
           16   don't like to do that.  The courts are loath to do 
 
           17   discovery at the last minute, but it is an available 
 
           18   remedy short of exclusion. 
 
           19               Again, I don't know the degree to which 
 
           20   Dr. Armor's testimony extended beyond what is 
 
           21   disclosures have previously been.  That is really the 
 
           22   touchstone for whether exclusion would be an 
 
           23   appropriate remedy. 
 
           24               Without the charts in his testimony 
 
           25   regarding the charts, the raw data, is, in essence, 
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            1   somewhat meaningless. 
 
            2               I think that as I stated with Dr. Hanushek, 
 
            3   I think that Dr. Armor's testimony boils down to a 
 
            4   simple opinion that "more resources do not ipso facto 
 
            5   translate into greater achievement.  Here is data to 
 
            6   back it up." 
 
            7               There is not a complex opinion, although 
 
            8   that the road to get there is of a scientific and 
 
            9   technical nature. 
 
           10               Again, I will reserve until the end of the 
 
           11   trial the issue of inclusion of these -- or admission 
 
           12   of these exhibits -- but unless -- I am going to put 
 
           13   the burden on the petitioners. 
 
           14               They will have to show me that this opinion 
 
           15   came as a surprise, and wasn't disclosed in the 
 
           16   deposition. 
 
           17               If the opinion was disclosed in Dr. Armor's 
 
           18   deposition, then I am inclined to admit both his 
 
           19   testimony and the exhibits. 
 
           20               An example of where I think that it would 
 
           21   be unfair to consider the testimony and the 
 
           22   corresponding exhibits, is, one, that this that I 
 
           23   think that the State recognizes and acknowledges, that 
 
           24   is with respect to the NAEP testing. 
 
           25               So, with regard to the NAEP testing, I 
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            1   think that Dr. Armor's testimony was clear.  He stated 
 
            2   that he was not going to opine regarding the NAEP 
 
            3   testing.  There was no testimony at the time of the 
 
            4   trial that he relied upon a NAEP testing. 
 
            5               Therefore, the NAEP testing evidence is 
 
            6   irrelevant and will not be considered by the Court and 
 
            7   it should be excluded. 
 
            8               So that is my ruling. 
 
            9               I am sorry to postpone this, but at this 
 
           10   point, I would not exclude the testimony or the 
 
           11   exhibits.  If there is additional information that the 
 
           12   petitioners wish that the Court to consider, I will do 
 
           13   so. 
 
           14               But at this point, I would not intend on 
 
           15   excluding either the exhibits or the testimony 
 
           16   corresponding to the exhibits, with the exception of 
 
           17   NAEP. 
 
           18               Anything further, counsel? 
 
           19               MR. EMCH:  No, your Honor.  Thank you for 
 
           20   that clarification. 
 
           21               THE COURT:  Certainly. 
 
           22               Mr. Clark. 
 
           23               MR. CLARK:  With regard to Dr. Armor's 
 
           24   exhibits, your Honor -- 
 
           25               THE COURT:  Yes. 
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            1               MR. CLARK:  -- we will excise the pages, 
 
            2   including the NAEP one, that co-counsel and I were 
 
            3   able to identify provide a copy of those new exhibits 
 
            4   to opposing counsel. 
 
            5               I guess towards the end of trial, we will 
 
            6   just make a note to reoffer the exhibits, and by that 
 
            7   time certainly we can arrange to substitute, with the 
 
            8   Court's permission, the new skinnier exhibits for 
 
            9   Dr. Armor. 
 
           10               THE COURT:  All right.  What I would 
 
           11   propose to do is address this at the close of the 
 
           12   respondent's case. 
 
           13               MR. CLARK:  All right. 
 
           14               THE COURT:  Very good. 
 
           15               MR. CLARK:  Thank you, your Honor. 
 
           16               THE COURT:  Thank you, Mr. Clark. 
 
           17               All right. 
 
           18               Are we still have petitioners' witnesses; 
 
           19   is that correct? 
 
           20               MR. AHEARNE:  We do, but the State has 
 
           21   another witness that they can only testify this 
 
           22   morning.  We are allowing them to do that. 
 
           23               THE COURT:  Thank you, Mr. Ahearne. 
 
           24               So this is the respondent's witness out of 
 
           25   order. 
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            1               Mr. Clark, your witness is -- 
 
            2               MR. CLARK:  The respondent calls the 
 
            3   Director of the State's Office of Financial 
 
            4   Management, Victor Moore. 
 
            5               THE COURT:  Mr. Moore, please come to the 
 
            6   stand. 
 
            7               VICTOR MOORE, 
 
            8               Having been first duly sworn, 
 
            9               Testified as follows: 
 
           10 
 
           11               THE COURT:  Mr. Moore, for the record, 
 
           12   please state your full name and spell for us your last 
 
           13   name and give us your contact address. 
 
           14               THE WITNESS:  Victor Moore, M-O-O-R-E.  As 
 
           15   a contact address I am the Director of the Office of 
 
           16   Financial Management.  I think that it is the 
 
           17   Insurance Building in Olympia, Washington, room 300, 
 
           18   98506. 
 
           19               THE COURT:  Thank you. 
 
           20               THE WITNESS:  That is my home zip code. 
 
           21   98502, I believe, is my office. 
 
           22               THE COURT:  Thank you. 
 
           23               Mr. Clark. 
 
           24 
 
           25               DIRECT EXAMINATION 
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            1 
 
            2   BY MR. CLARK: 
 
            3      Q.  Good morning, Mr. Moore. 
 
            4      A.  Good morning. 
 
            5      Q.  Could you provide us with a brief summary of 
 
            6   your post high school education. 
 
            7      A.  I attended junior college in Sacramento, 
 
            8   California, C-O-S-U-M-N-E-S, Cosumnes River Junior 
 
            9   College, and then attended California State University 
 
           10   at Sacramento; graduated with the degree in business 
 
           11   administration in 1979. 
 
           12      Q.  You are currently the Director of the Office of 
 
           13   Financial Management? 
 
           14      A.  Yes. 
 
           15      Q.  Could you trace your employment history with 
 
           16   State Government back from where it began until the 
 
           17   present time? 
 
           18      A.  I began with the State of Washington in March 
 
           19   of 1980 at the Evergreen State College. 
 
           20      Q.  What did you do there? 
 
           21      A.  I started out as an accounting assistant. 
 
           22   After one year, I worked in the budget office at 
 
           23   Evergreen. 
 
           24          For the first year I was doing accounting work 
 
           25   and then the next 2 1/2 years in the budget office. 
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            1          In 1983 I was hired by the Senate Ways and Means 
 
            2   Committee.  I was working on higher education budgets 
 
            3   for the Senate Ways and Means Committee. 
 
            4          In April of 1984 I went to work for the 
 
            5   Commission For Vocational Education, which is now the 
 
            6   Work Force Training Coordinating Board. 
 
            7          I was their -- more or less -- their business 
 
            8   manager worked on the budget, accounting, contracts, 
 
            9   that type of work. 
 
           10          In 1986 I was hired by the Office of Financial 
 
           11   Management.  I started out as a higher education 
 
           12   analyst there in the Budget Division. 
 
           13          After about eight or nine months I became a 
 
           14   coordinator for the Capital and Transportation 
 
           15   Programs -- senior budget assistant to the governor -- 
 
           16   is the formal title.  I worked in that capacity until 
 
           17   through the end of 1990. 
 
           18          In 1991 I was employed by the House of 
 
           19   Representatives, the House Appropriations Committee. 
 
           20          My assignments were the criminal justice area. 
 
           21   I progressed in employment there through a couple of 
 
           22   years. 
 
           23          In 1993 I was the staff coordinator for the 
 
           24   House Appropriations Committee.  I remained in that 
 
           25   capacity until the summer of 2000. 
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            1          I was hired by the Office of the Administrators 
 
            2   for the Courts to do both legislative liaison work and 
 
            3   run their business functions. 
 
            4          I held that position for several years.  I was 
 
            5   hired back into my old position with the House of 
 
            6   Representatives, as a staff coordinator for the House 
 
            7   Appropriations Committee.  This would be in the fall 
 
            8   of 2002. 
 
            9          I held that position until I was appointed to 
 
           10   the position of Director of OFM by Governor Gregoire 
 
           11   in January of 2005. 
 
           12      Q.  You now hold that position? 
 
           13      A.  I hold that position today. 
 
           14      Q.  What is the Senate Ways and Means Committee? 
 
           15      A.  The Senate Ways and Means Committee is the 
 
           16   Budget Writing Committee.  It is the committee in the 
 
           17   senate, which has fiscal responsibility. 
 
           18          It has jurisdiction over most items and the 
 
           19   legislation that has fiscal impacts. 
 
           20      Q.  What is the House Appropriations Committee? 
 
           21      A.  The House Appropriations Committee actually has 
 
           22   a narrower focus, primarily the operating budget -- 
 
           23   writes the proposal for the house budget proposal and 
 
           24   hears virtually all legislation that has fiscal impact 
 
           25   of a certain dollar amount. 
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            1          The Senate Ways and Means dealt with the capital 
 
            2   budget and revenue items.  The House Appropriations 
 
            3   Committee has a narrower jurisdiction. 
 
            4      Q.  All right. 
 
            5          What is the Charter Omission of the Office of 
 
            6   Financial Management? 
 
            7      A.  The Office of Financial Management is the 
 
            8   administrative arm for the governor. 
 
            9          We have a variety of responsibilities.  Besides 
 
           10   budget, we deal with the State policy for risk 
 
           11   management. 
 
           12          We have a labor relations' office, which 
 
           13   negotiates the labor contracts. 
 
           14          We control the state-wide accounting system and 
 
           15   the financial reporting system. 
 
           16          We do a fair amount of forecasting, a lot of 
 
           17   demographic work. 
 
           18      Q.  All right. 
 
           19          What are your responsibilities as the Director 
 
           20   of OFM? 
 
           21      A.  I oversee all of those functions, and also 
 
           22   serve on the governor's senior staff. 
 
           23      Q.  All right. 
 
           24          Is OFM a separate State agency? 
 
           25      A.  Yes. 
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            1      Q.  With regard to budget preparations, what types 
 
            2   of budgets are prepared by OFM? 
 
            3      A.  OFM prepares an operating budget. 
 
            4      Q.  All right. 
 
            5      A.  It prepares a transportation budget.  It 
 
            6   prepares a capital construction budget. 
 
            7      Q.  Can you explain, for the record, the difference 
 
            8   between those three areas? 
 
            9      A.  Sure. 
 
           10          The operating budget covers, to the exclusion of 
 
           11   what is going to be -- I will talk about in the 
 
           12   transportation budget, but the operating budget covers 
 
           13   the day-to-day operating costs of State agencies for a 
 
           14   two-year period. 
 
           15      Q.  All right. 
 
           16          How about the capital budget? 
 
           17      A.  The capital budget funds construction and minor 
 
           18   repairs  -- grants to local communities, but primarily 
 
           19   for repair renovation or construction of buildings. 
 
           20      Q.  For the State? 
 
           21      A.  For the State and occasionally grants to local 
 
           22   governments. 
 
           23      Q.  Including school districts? 
 
           24      A.  Including school districts. 
 
           25      Q.  How about the transportation budget? 
 
 
 
                Dolores A. Rawlins, RPR, CRR, CCR Official Court Reporter, 
206-296-9171 
 
                                                                   3503 
 
 
 
            1      A.  That is a hybrid of both the operating capital 
 
            2   costs for the -- what we call the transportation 
 
            3   agencies in the State.  The largest piece is road 
 
            4   construction and the Department of Transportation 
 
            5   budget, both are operating and capital costs. 
 
            6          But it also includes some operations related to 
 
            7   the State Patrol, the Department of licensing, and 
 
            8   some other small transportation related agencies. 
 
            9      Q.  Like the ferry system for instance? 
 
           10      A.  The ferry system is within the Department of 
 
           11   Transportation, yes. 
 
           12      Q.  Now, the State's operating budget, that you 
 
           13   have just described, does it also contain, from time 
 
           14   to time, funding of operations for government entities 
 
           15   other than the State? 
 
           16      A.  If we are talking about local school 
 
           17   districts -- 
 
           18      Q.  Yes. 
 
           19      A.  -- they would be included.  They are in the 
 
           20   Department of Commerce.  Grants are administered 
 
           21   through that State agency out to the local 
 
           22   governments. 
 
           23      Q.  What are the principal divisions groups or 
 
           24   departments within OFM? 
 
           25      A.  The Budget Division, the risk management 
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            1   division, the labor relations office, state-wide 
 
            2   financial systems, accounting state-wide. 
 
            3          I think that is -- should be most of them. 
 
            4      Q.  All right. 
 
            5          Are there department heads responsible for each 
 
            6   of those areas? 
 
            7      A.  Yes. 
 
            8      Q.  Who is responsible, for example, on the 
 
            9   budgetary area? 
 
           10      A.  I have Assistant Director named Candace 
 
           11   Espeseth -- spelled E-S-P-E-S-E-T-H. 
 
           12      Q.  Are you, is there an employee at OFM named 
 
           13   Julie Salvi? 
 
           14      A.  Yes. 
 
           15      Q.  What does Ms. Salvi do? 
 
           16      A.  Julie works in the Budget Division.  She is the 
 
           17   senior budget assistant for the education section, 
 
           18   which includes K-12 education, higher education, Early 
 
           19   Learning. 
 
           20      Q.  All right. 
 
           21          Do you have an opinion about Ms. Salvi's work? 
 
           22      A.  I have a very high opinion of Ms. Salvi's work. 
 
           23      Q.  Mr. Moore, did you have any role or involvement 
 
           24   in Washington Learns? 
 
           25      A.  Yes.  I was on the Steering Committee. 
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            1      Q.  What was the Steering Committee of Washington 
 
            2   Learns? 
 
            3      A.  Steering Committee was a group of individuals, 
 
            4   put together to review the work of the various work 
 
            5   groups that were involved in the Washington Learns, to 
 
            6   ultimately approve the final report. 
 
            7          But we heard a lot of testimony from various 
 
            8   groups, including, from the work groups. 
 
            9          They were appointed, I am not sure exactly what 
 
           10   the appointment process was. 
 
           11          I think that it was the governor, who put 
 
           12   together the Steering Committee. 
 
           13      Q.  Who was in charge of the Steering Committee? 
 
           14   Who was in charge of the steering committee? 
 
           15      A.  The governor was in charge of the Steering 
 
           16   Committee. 
 
           17      Q.  I am going to get an exhibit for you, 
 
           18   Mr. Moore. 
 
           19               THE COURT:  Which exhibit, counsel? 
 
           20               MR. CLARK:  Exhibit 16, your Honor. 
 
           21               THE COURT:  Exhibit 16?  Thank you. 
 
           22   BY MR. CLARK: 
 
           23      Q.  Can you identify Exhibit 16, Mr. Moore? 
 
           24      A.  This appears to be the final report of, or at 
 
           25   least the report from Washington Learns. 
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            1      Q.  Did the Steering Committee take a vote with 
 
            2   regard to the approval or disapproval of the final 
 
            3   report? 
 
            4      A.  Yes. 
 
            5      Q.  What was the result of that vote? 
 
            6      A.  I think that there was -- 
 
            7      Q.  Was it approved? 
 
            8      A.  I think that there was one, a minority opinion 
 
            9   by one member of the committee, I believe. 
 
           10      Q.  Did you vote to approve the report? 
 
           11      A.  Yes. 
 
           12      Q.  Was it approved? 
 
           13      A.  Yes. 
 
           14      Q.  Could you look at page 47 on Exhibit 16, 
 
           15   please. 
 
           16      A.  I am there. 
 
           17      Q.  Actually, Mr. Moore, please turn first to page 
 
           18   9 of the report.  The page says -- 
 
           19      A.  The one that doesn't have a page number on it. 
 
           20      Q.  I don't think that it does.  It is right after 
 
           21   page 8.  That is why I assumed that it was page 9. 
 
           22          It is the page that has the heading "10-Year 
 
           23   Goals For World-Class System." 
 
           24      A.  Yes. 
 
           25      Q.  Was it Washington Learns, part of Washington 
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            1   Learns recommendation that the implementation of a new 
 
            2   world class education system would take ten years to 
 
            3   accomplish? 
 
            4      A.  Yes. 
 
            5      Q.  Could you now turn to page 48. 
 
            6      A.  All right. 
 
            7      Q.  The section that reads: 
 
            8          "Redefine Basic Education and make a significant 
 
            9      down payment and improve Education funding." 
 
           10          Do you see where I am referring to? 
 
           11      A.  Yes. 
 
           12      Q.  The first sentence in that section indicates: 
 
           13          "The Basic Education Act includes both the 
 
           14      statement of the goals and allocation formula." 
 
           15          It goes on to stay: 
 
           16          "The current statement of the goals should be 
 
           17      amended to reflect 1993 adoption of the standards 
 
           18      State based-education system." 
 
           19          In fact, Mr. Moore, was a new statement of goals 
 
           20   provided by legislative enactment in 2007 session 
 
           21   after this report was issued? 
 
           22      A.  Yes, I believe so. 
 
           23      Q.  The sentence -- the paragraph rather goes on to 
 
           24   state: 
 
           25          "By December 2008 based on the knowledge gained 
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            1      from the demonstration projects and new allocation 
 
            2      formula defining Basic Education will be proposed." 
 
            3          Whether or not it was done as a result of the 
 
            4   Washington Learns Report, was, in fact, there a 
 
            5   proposal made at the end of 2008, or the beginning of 
 
            6   2009, for a new Basic Education allocation formula? 
 
            7      A.  Yes. 
 
            8          I think that during, in the 2009 session there 
 
            9   is considerable debate in the passage of the new 
 
           10   statutes to address these issues. 
 
           11      Q.  What, if any, relationship was there between 
 
           12   the passage of that statute and the joint -- the Basic 
 
           13   Education Task Force report? 
 
           14      A.  I think that it was the result. 
 
           15          I mean, I think that the work of the Basic 
 
           16   Education Task Force led up to the development and the 
 
           17   passage of that bill. 
 
           18      Q.  The paragraph on page 48 of Exhibit 16 goes on 
 
           19   to the second paragraph to state: 
 
           20            "In the 2007 legislative session, subject: 
 
           21          Appropriation we recommend a significant down 
 
           22      payment to improve Basic Education funding in key 
 
           23      areas." 
 
           24          In fact, was that an accomplished during the 
 
           25   2007 legislative session? 
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            1      A.  I think that there were significant investments 
 
            2   made in K-12 education in the 2007 -- in the 2007-2009 
 
            3   budget. 
 
            4      Q.  Are you able to provide an estimate, or a range 
 
            5   of the amount of new funding, that was provided in 
 
            6   that session? 
 
            7      A.  You know, I wouldn't want to guess without, I 
 
            8   mean, I -- there are documents that would tell us 
 
            9   that. 
 
           10      Q.  In your mind, was it a substantial increase? 
 
           11      A.  Very substantial. 
 
           12      Q.  The third paragraph on page 48 on redefined 
 
           13   Basic Education states: 
 
           14          "In the 2007 legislative session, we recommend 
 
           15      that the legislature amend 28 A.150.210, Section 
 
           16      210, to read as follows:" 
 
           17           There is a text of a  revised statutory 
 
           18   provision for Section 210 of the Basic Education Act. 
 
           19          Is that, in fact, in substantial part, if not 
 
           20   identity, the provision that was adopted by the 2007 
 
           21   legislature? 
 
           22      A.  Without looking at the statute as it passed in 
 
           23   2007, I wouldn't -- I don't know if I could tell you 
 
           24   if it is verbatim. 
 
           25          But I think that the intent of both this 
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            1   statement and what is in the statute are very similar. 
 
            2      Q.  If you turn over to page 49 in Exhibit 16, 
 
            3   under "develop a clear and understandable funding 
 
            4   structure" -- do you see where I am referring to? 
 
            5      A.  Yes. 
 
            6      Q.  It states:  "By December 2008" -- this is in 
 
            7   the third paragraph: 
 
            8          -- "the Washington Learns Steering Committee 
 
            9      will issue recommendations for revised K-12 funding 
 
           10      model that will meet the constitutional requirement 
 
           11      of providing the Basic Education to all our 
 
           12   students." 
 
           13          Do you see that sentence? 
 
           14      A.  Yes. 
 
           15      Q.  Now, the Washington Learns Steering Committee 
 
           16   did not continue pass the issuance of the final 
 
           17   report; did it? 
 
           18      A.  No. 
 
           19      Q.  The final report came out sometime in November 
 
           20   of 2006? 
 
           21      A.  Yes. 
 
           22      Q.  Even though that Washington Learns didn't exist 
 
           23   after that point, was there, in fact, a State Agency 
 
           24   Board, or Task Force Proposal of Task Force that 
 
           25   issued recommendations for revised K-12 funding model 
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            1   at the end of 2008 or the beginning of 2009? 
 
            2      A.  The Basic Education Task Force did its work 
 
            3   primarily in the summer of 2008, I believe. 
 
            4          And it was anticipated that they would be 
 
            5   presenting some form of legislation to the 2009 
 
            6   legislature. 
 
            7      Q.  Did the report that was issued by the Task 
 
            8   Force, contain recommendations with regard to the new 
 
            9   funding formula for K-12? 
 
           10      A.  Yes. 
 
           11      Q.  Now, with regard to the Washington Learns, 
 
           12   Mr. Moore, did Washington Learns project -- or 
 
           13   efforts -- or report -- make recommendations for 
 
           14   improving the current K-12 funding system in the form 
 
           15   of proposed funding priorities? 
 
           16      A.  I am not sure that they -- that they did. 
 
           17      Q.  Let me see if I can jog your recollection. 
 
           18          For example, Mr. Moore, do you recall anything 
 
           19   coming out of Washington Learns that involved a 
 
           20   recommendation to prioritize additional I-728 funding? 
 
           21      A.  Through Washington Learns? 
 
           22      Q.  As a result of Washington Learns. 
 
           23      A.  I don't recall that. 
 
           24      Q.  All right. 
 
           25          You referred to your office being responsible 
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            1   for the development of the State Budget. 
 
            2      A.  Yes. 
 
            3      Q.  How frequently does the State develop the 
 
            4   budget? 
 
            5      A.  It -- the State of Washington has a two-year 
 
            6   budget cycle.  It is considered and passed by the 
 
            7   legislature in the odd numbered years. 
 
            8          During the even numbered years, it is routine 
 
            9   that the, that there are adjustments made to that 
 
           10   budget. 
 
           11          For instance in the upcoming 2010 session, there 
 
           12   would be amendments to that document. 
 
           13          So while we do a two-year budget, it is 
 
           14   routinely amended. 
 
           15               MR. CLARK:  May I approach the witness. 
 
           16               THE COURT:  You may, counsel. 
 
           17               You have leave to approach the witness. 
 
           18               Which exhibit, counsel? 
 
           19               MR. CLARK:  I will go to Exhibit 347. 
 
           20   BY MR. CLARK: 
 
           21      Q.  Could you identify Exhibit 347, please, 
 
           22   Mr. Moore? 
 
           23      A.  This is a document produced by the Office of 
 
           24   Financial Management which explains, in general terms 
 
           25   the budget process, how budgets are developed and has 
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            1   a glossary of terms, et cetera. 
 
            2      Q.  Is this prepared by the Budget Division within 
 
            3   OFM? 
 
            4      A.  Yes. 
 
            5      Q.  To the best of your knowledge, is the 
 
            6   information contained in this accurate? 
 
            7      A.  Yes. 
 
            8      Q.  What is the purpose of this document? 
 
            9      A.  I think that it is to document to which the 
 
           10   public and maybe to legislatures, or any one 
 
           11   interested in the processes of government this 
 
           12   explains how the budget is developed. 
 
           13          It gives them some was some of the basic facts 
 
           14   about the budget and helps clarify some of the 
 
           15   terminology that is used. 
 
           16               MR. CLARK:  We would offer Exhibit 347, 
 
           17   your Honor. 
 
           18               THE COURT:  Exhibit 347 is offered. 
 
           19               MR. EMCH:  No objection to Exhibit 347. 
 
           20               THE COURT:  Exhibit 347 is admitted. 
 
           21          ( Exhibit No. 347 received in evidence.) 
 
           22 
 
           23      Q.  Would you please explain and refer to Exhibit 
 
           24   347 in the course of your explanation, as you feel the 
 
           25   need. 
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            1          Would you please explain the development of the 
 
            2   State biennial budget? 
 
            3      A.  If I could use the chart, kind of a flow chart 
 
            4   which is on the first page after the cover. 
 
            5      Q.  The biennial budget cycle? 
 
            6      A.  Yes. 
 
            7      Q.  All right, please do so. 
 
            8      A.  The flow of the work is that we sent out to 
 
            9   agencies in the spring of the even numbered years 
 
           10   budget instructions. 
 
           11          This is the fairly specific set of instructions 
 
           12   to agencies in terms of type of information that we 
 
           13   ask them to include in their budget instructions. 
 
           14           What kind of historical information we require, 
 
           15   what type of work load indicators we would like to 
 
           16   them to indicate, what type of the performance 
 
           17   measures -- the performance measures that they may 
 
           18   include. 
 
           19          It may also include some specific instructions 
 
           20   about target numbers.  An example would be, we may ask 
 
           21   them to give us budget reduction strategies to hit a 
 
           22   certain amount, maybe like a 10 percent budget 
 
           23   reduction strategy, or we may ask them to give us 
 
           24   proposals for process improvements or surface 
 
           25   improvements. 
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            1          We certainly know that we will get from agencies 
 
            2   also, so if they have any type of proposal for 
 
            3   additional, or a subtraction, we give them specific 
 
            4   formatting requirements. 
 
            5          It is pretty much a complete set of instructions 
 
            6   for them and how they should prepare their budget. 
 
            7      Q.  All right. 
 
            8          I see in the flow chart there is an August 
 
            9   deadline, or a milestone for agencies submit budget 
 
           10   requests? 
 
           11      A.  Yes. 
 
           12      Q.  Is that for all state agencies? 
 
           13      A.  Yes. 
 
           14          We would give a variety of deadlines, depending 
 
           15   upon the size of the agencies. 
 
           16          So that the smaller agencies would have earlier 
 
           17   deadlines.  The larger agencies would have deadlines 
 
           18   maybe a couple weeks beyond that. 
 
           19          After we receive the agency budgets.  We look at 
 
           20   the budgets.  We analyze the budgets.  We have 
 
           21   conversations with agencies about the materials that 
 
           22   they have proposed. 
 
           23          We make sure that we understand what the 
 
           24   agencies have submitted to us, if an agency has a 
 
           25   request, any type of proposal, we make sure that it is 
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            1   priced correctly for what it is trying to accomplish. 
 
            2          At a certain point we become much more internal 
 
            3   in our processes.  Internally analysts, the budget 
 
            4   analysts, will meet with their immediate supervisors. 
 
            5          Ultimately, I will set in the room with the 
 
            6   budget folks, and will make the decisions about the 
 
            7   types of proposals and types of the materials that we 
 
            8   would take across the street to talk to the governor 
 
            9   about. 
 
           10          So, the decisions are made both in my office and 
 
           11   in the governor's office.  Ultimately, this results in 
 
           12   a governor's budget proposal in December of 2008. 
 
           13      Q.  Did the governor's is required by law to submit 
 
           14   the budget proposal -- 
 
           15      A.  That's right. 
 
           16      Q.  -- to the legislature? 
 
           17      A.  That's right.  I think that it is -- that I 
 
           18   there are different deadlines for even and odd years, 
 
           19   but I think in one it is 20 days prior to the 
 
           20   beginning of legislative session. 
 
           21          I think that on another year, it is the 20th of 
 
           22   December, I can't remember which one. 
 
           23      Q.  All right. 
 
           24      A.  We submit to the legislature our proposal. 
 
           25          We use a variety of documents to explain the 
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            1   governor's budget proposal, but ultimately, it shows 
 
            2   up as a piece of legislation, just like any other 
 
            3   bill. 
 
            4          We procure sponsors for the bill.  It gets 
 
            5   dropped in and as introduced as a legislation and in 
 
            6   both of the house and the senate. 
 
            7          The legislature considers the budget at 
 
            8   hearings.  It takes the path of any other piece of 
 
            9   legislation, has to pass the house and the senate and 
 
           10   ultimately pass both houses in identical form, where 
 
           11   it is then transmitted to the governor. 
 
           12          After it is transmitted after five days of 
 
           13   adjourn, she has 20 working days to sign that budget 
 
           14   or not sign and partial vetoes. 
 
           15          So ultimately it is like any other bill that has 
 
           16   to be ultimately signed by the governor. 
 
           17      Q.  I notice that the biennial budget takes effect 
 
           18   July 1, in this document, 2009. 
 
           19          Why is it July 1 every year for legislative 
 
           20   budget enactments? 
 
           21      A.  Generally. 
 
           22      Q.  Why is that? 
 
           23      A.  The fiscal period begins on July 1st.  It ends 
 
           24   two years hence on June 30th. 
 
           25      Q.  So today is September 29th, 2009.  Are we now a 
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            1   few months into fiscal year 2010? 
 
            2      A.  Yes. 
 
            3      Q.  Now, what is the significance of the ongoing 
 
            4   step in the budget cycle graph that is on page 2 of 
 
            5   Exhibit 347? 
 
            6      A.  On page -- 
 
            7      Q.  I am continuing with the -- 
 
            8      A.  -- the float chart here? 
 
            9      Q.  The flow chart. 
 
           10      A.  Right. 
 
           11      Q.  Right.  What is the significance of the ongoing 
 
           12   entry? 
 
           13      A.  What we were trying to do with the budget is to 
 
           14   try to resource allocation or the budget decisions to 
 
           15   the performance of agencies and whether or not the 
 
           16   investments in public programs actually produced the 
 
           17   intended result. 
 
           18          So there is this ongoing process with the 
 
           19   agencies for data collection, data analysis in terms 
 
           20   of the performance. 
 
           21      Q.  All right. 
 
           22          Then the next section in Exhibit 347 talks about 
 
           23   the roles and the responsibilities in the budget 
 
           24   process. 
 
           25          Would you please describe the role of agencies 
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            1   like, The Office of the Superintendent of Public 
 
            2   Instruction, in developing the budget for K-12 public 
 
            3   schools? 
 
            4      A.  The Superintendent of Public Instruction is 
 
            5   responsible for giving us a budget proposal for the 
 
            6   entire K-12 -- for the State's portion of the K-12 
 
            7   system. 
 
            8          I think that -- they give us the data in terms 
 
            9   of their enrollment, in terms of their special 
 
           10   populations. 
 
           11      Q.  What do you mean by "special populations"? 
 
           12   Special Education? 
 
           13      A.  Special Education would be one. 
 
           14      Q.  Learning assistance? 
 
           15      A.  Learning Assistance Program, the LAP program, 
 
           16   bilingual programs. 
 
           17          So you have different populations that are 
 
           18   funded in slightly different ways.  But these are all 
 
           19   pieces of data that fold into the K-12 funding 
 
           20   formula. 
 
           21          There is also a variety of other initiatives, 
 
           22   both additions or subtractions, to the K-12 budget 
 
           23   that are outside of the Basic Education Act that are 
 
           24   discretionary programs. 
 
           25          They are ultimately, that will then be 
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            1   transmitted to OFM under the typical schedule, 
 
            2   probably the end of August. 
 
            3          Then we will deal with it, you know, in the 
 
            4   appropriate manner, once it gets to OFM. 
 
            5      Q.  You mentioned the OSPI provides information, 
 
            6   such as enrollment, generally, and in enrollment for 
 
            7   the special programs. 
 
            8          What use does OFM make in the budget process of 
 
            9   those enrollment numbers? 
 
           10          Why are they important? 
 
           11      A.  It is kind of the whole ball game for them, for 
 
           12   the most part. 
 
           13      Q.  All right. 
 
           14      A.  The K-12 funding formula that we use relies on 
 
           15   those inputs in order to calculate our obligation 
 
           16   under the Basic Education Act to make sure that Basic 
 
           17   Education is fully funded. 
 
           18          We rely on the SPI input in terms of the 
 
           19   enrollment and special enrollments and what we call 
 
           20   staff mix, which are the description of the teachers 
 
           21   pay levels, based on the education and the time in 
 
           22   service. 
 
           23          Those are all inputs that we receive from the 
 
           24   superintendent, that then get funded, get folded into 
 
           25   the formula. 
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            1      Q.  You keep talking about K-12 public schools. 
 
            2   Are there Basic Education Programs that require State 
 
            3   funding? 
 
            4      A.  Yes. 
 
            5      Q.  Are there non-Basic Education Programs that 
 
            6   relate to the K-12 public schools that also require 
 
            7   funding? 
 
            8      A.  I am not sure about what require means. 
 
            9      Q.  All right. 
 
           10          Maybe what you should do is tell us the 
 
           11   difference between the Basic Education Programs and 
 
           12   the non-Basic Education Programs, as you understand 
 
           13   them? 
 
           14      A.  My understanding is that the Basic Education 
 
           15   Programs are defined statute in terms of what we talk 
 
           16   about in terms -- I am really talking about the Basic 
 
           17   Education, as a required funding level and non-Basic 
 
           18   Education, as a discretionary programs within the K-12 
 
           19   system. 
 
           20      Q.  All right. 
 
           21      A.  The -- so there are quantifiable or, the 
 
           22   statutes are pretty clear about what the Basic 
 
           23   Education funding requirements are. 
 
           24          Those are fed into a formula which then makes 
 
           25   sure that we are appropriately costing out the 
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            1   requirements for the Basic Education, the mandatory 
 
            2   parts. 
 
            3      Q.  I want to get another exhibit, Mr. Moore. 
 
            4               MR. CLARK:  For the record, Exhibit 617, 
 
            5   your Honor and opposing counsel. 
 
            6               THE COURT:  Thank you. 
 
            7   BY MR. CLARK: 
 
            8      Q.  Forgive me for the delay, Mr. Moore, I am a 
 
            9   little rusty on the organization of the exhibits here. 
 
           10   Could you identify Exhibit 617, Mr. Moore? 
 
           11      A.  This appears to be an inventory of K-12 
 
           12   programs, which has been divided between the Basic 
 
           13   Education Programs and the non-Basic Education 
 
           14   Programs. 
 
           15          It looks like a biennial total of all of the 
 
           16   programs in K-12, but it is divided between Basic 
 
           17   Education and non-Basic Education. 
 
           18      Q.  All right. 
 
           19               MR. CLARK:  Your Honor, we are having 
 
           20   technical difficulties with our screen. 
 
           21               I would like to provide to the Court a 
 
           22   summary exhibit that actually I used in the opening 
 
           23   statement that I was going to just display and have 
 
           24   the witness comment on. 
 
           25               THE COURT:  If you could give it to the 
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            1   clerk, please. 
 
            2               I think that it might be working. 
 
            3               MR. AHEARNE:  This is gratis for you, Bill. 
 
            4               MR. CLARK:  I brought a bunch of gratis 
 
            5   with me this morning. 
 
            6   BY MR. CLARK: 
 
            7      Q.  Let me hand the witness a copy, just so we belt 
 
            8   and suspenders the entire process. 
 
            9      A.  Thank you. 
 
           10      Q.  With reference to the graphic statutory bases 
 
           11   for the Basic Education -- tying it into Exhibit 
 
           12   617 -- are the statutes that you have been referring 
 
           13   to, that provide funding for Basic Education, the 
 
           14   statutes that are appearing on items A and B on the 
 
           15   graphic exhibit? 
 
           16      A.  Yes. 
 
           17      Q.  Item C, on the blowup graph that is on the 
 
           18   screen here, that we have provided to everyone, refers 
 
           19   to Annual Appropriations Act. 
 
           20          What Annual Appropriations Acts are there 
 
           21   insofar as funding of the Basic Education programs is 
 
           22   concerned? 
 
           23          What is that a reference to? 
 
           24      A.  It is what we call the budget bill.  As I said, 
 
           25   because it is routinely amended in the off years, the 
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            1   even numbered years, it is usually adjusted on an 
 
            2   annual -- either set, or amended in the even numbered 
 
            3   years. 
 
            4      Q.  All right. 
 
            5          Is the definition of Basic Education that 
 
            6   Washington goes by contained in statute? 
 
            7      A.  Yes. 
 
            8      Q.  Is the program of Basic Education that the 
 
            9   State provides K-12 public schools, also contained in 
 
           10   statute? 
 
           11      A.  I am sorry. 
 
           12      Q.  Is the program of Basic Education that the 
 
           13   State provides also contained in the State's section? 
 
           14      A.  Yes. 
 
           15      Q.  Last, but not least, the funding for Basic 
 
           16   Education, that is also contained in the statute; 
 
           17   correct? 
 
           18      A.  Yes. 
 
           19      Q.  Now, do you know if the non-Basic Education 
 
           20   Programs, that are referred to on Exhibit 617, are 
 
           21   they also items that are contained somewhere in State 
 
           22   statutes? 
 
           23      A.  Some may be; some may not be. 
 
           24          Occasionally, programs are created in the budget 
 
           25   and described in the budget.  Perhaps there are those 
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            1   that are laid out in statute. 
 
            2          But they may not, I think that by definition 
 
            3   they are not in the Basic Education statutes. 
 
            4      Q.  Just so that the record is clear, when you 
 
            5   refer to something being in the budget, but not in the 
 
            6   statute, are you describing a situation where programs 
 
            7   provided for in the Appropriations Act, but not 
 
            8   necessarily in the substantive statute? 
 
            9      A.  I am sorry.  I am making the difference between 
 
           10   the codified and non-codified.  The budget is not 
 
           11   codified. 
 
           12      Q.  On Exhibit 617, there is the reference with 
 
           13   regard to the both Basic Education and non-Basic 
 
           14   Education Programs to a near general fund. 
 
           15          Do you see that reference? 
 
           16      A.  Yes. 
 
           17      Q.  What is a "near general fund" and what 
 
           18   relationship, if any, does it have to the State's 
 
           19   general fund? 
 
           20      A.  Near general fund is a concoction, I think, of 
 
           21   budget types, such as, myself, because the -- the 
 
           22   other funds were created there were a certain amount 
 
           23   of similarities in these funds. 
 
           24          I think that in the, for instance, in a 
 
           25   legislative session, the House and the Senate may use 
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            1   different funds to fund similar programs. 
 
            2          And if you just used the general fund to compare 
 
            3   one version to the other, I think that would have -- 
 
            4   you wouldn't be explaining the differences very well, 
 
            5   because one body may use the education legacy account 
 
            6   and another may use the general fund. 
 
            7          I think for the sake of -- I think for clarity, 
 
            8   a term was created called near general fund, which 
 
            9   groups together a handful of funds.  That is a long 
 
           10   answer. 
 
           11      Q.  All right. 
 
           12          I notice that near general funds in parenthesis, 
 
           13   under "The Basic Education' title has an asterisk next 
 
           14   to it; do you see that? 
 
           15      A.  Yes. 
 
           16      Q.  Down below the graphic rendition under "total 
 
           17   State funds," the asterisk indicates what it is 
 
           18   supposed to stand for. 
 
           19          It says: 
 
           20          "Reflects general fund-State education legacy 
 
           21      account, student achievement fund and pension 
 
           22      stabilization fund." 
 
           23           Do you see the reference, Mr. Moore? 
 
           24      A.  Yes. 
 
           25      Q.  What are those a reference to? 
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            1      A.  A variety of funds that are in statute that are 
 
            2   used to fund education programs, K-12 education 
 
            3   programs. 
 
            4      Q.  All right. 
 
            5          How significant, in terms of its size, relative 
 
            6   to other accounts, is the general fund-State that is 
 
            7   referred to? 
 
            8      A.  It dwarfs the other funds. 
 
            9      Q.  In your opinion, does the general fund of the 
 
           10   State provide regular and dependable tax revenues, or 
 
           11   contained regular and dependable tax revenues to which 
 
           12   we use, rather, to fund Basic Education? 
 
           13      A.  Well, up until a couple years ago, it was 
 
           14   little more dependable -- but, yes, it does. 
 
           15          Yes, it is just moved around a little bit in the 
 
           16   last couple of years. 
 
           17      Q.  Then up until a couple of years comment that 
 
           18   you lapsed into there is a reference to the economic 
 
           19   downturn that we have experienced? 
 
           20      A.  Yes, yes, it was. 
 
           21      Q.  With regard to the Basic Education programs for 
 
           22   2009, 2011 on Exhibit 617, is the subtotal amount of 
 
           23   $12.2 billion the amount that, in fact, was passed 
 
           24   into legislation by the legislature in the last 
 
           25   session? 
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            1      A.  I believe so. 
 
            2      Q.  Is that the amount for Basic Education Programs 
 
            3   that went into law with the governor's signature? 
 
            4      A.  Yes. 
 
            5      Q.  Same question with regard to the subtotal of 
 
            6   Non-Basic Education Programs, that is, under the 
 
            7   Non-Basic Education Program Risk on Exhibit 617, the 
 
            8   $1,094,000,000 figure, do you believe that to be the 
 
            9   amount of the State funds that would enacted by the 
 
           10   legislature and the governor for the non-Basic 
 
           11   Education Programs? 
 
           12      A.  It appears to be, yes. 
 
           13      Q.  Mr. Moore, how is it that the State determines 
 
           14   whether something is a part of the Basic Education or 
 
           15   a non-Basic Education program? 
 
           16      A.  Well, what we have to guide us are the 
 
           17   statutes. 
 
           18      Q.  All right. 
 
           19      A.  The statutes describe what is in Basic 
 
           20   Education.  I believe that the statutes are clear 
 
           21   about what is in the Basic Education. 
 
           22          We then use those statutes to guide us in 
 
           23   funding Basic Education.  It is done through taking 
 
           24   those -- the quantitative factors in the Basic 
 
           25   Education statute and applying them to a funding 
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            1   model. 
 
            2      Q.  All right. 
 
            3          In your experience of the State government, who, 
 
            4   or which entity, has the final say so as to the amount 
 
            5   of funding that is needed to -- for Basic Education in 
 
            6   any given year? 
 
            7      A.  That would be the legislature. 
 
            8      Q.  All right. 
 
            9          OSPI does not have the final say so on what 
 
           10   amounts are necessary to fund Basic Education; does 
 
           11   it? 
 
           12      A.  No. 
 
           13      Q.  How does funding for Basic Education factor 
 
           14   into the development of the State budget? 
 
           15      A.  Basic Education is a large part of the budget. 
 
           16   We know that there is no discretion from our 
 
           17   perspective in funding that.  I just say that the 
 
           18   difference between that as a, it is not a 
 
           19   discretionary part of the budget. 
 
           20          When we run the formula and calculate the cost 
 
           21   of the Basic Education, it gets included into our 
 
           22   proposal without -- you know, we spend a lot of time 
 
           23   debating discretionary items. 
 
           24          The one thing that we spend time on in the K-12 
 
           25   model, we have the inputs right into the formula to 
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            1   make sure that we get the proper amount into the 
 
            2   budget. 
 
            3      Q.  Is Basic Education funding an automatic in the 
 
            4   State budgeting process? 
 
            5      A.  Yes. 
 
            6      Q.  Are there any other programs that you can think 
 
            7   of that you would characterize as an automatic, other 
 
            8   than the Basic Education. 
 
            9      A.  Probably debt service.  Debt service is the, 
 
           10   what the State pays for the cost of borrowing, 
 
           11   primarily the capital budget where we borrow large 
 
           12   amounts of money each biennium. 
 
           13          We have an obligation to the bond holders, 
 
           14   contractual obligation.  And so to make sure that we 
 
           15   don't impair the contract, that is the other probably 
 
           16   -- un -- non-discretionary part of the budget. 
 
           17      Q.  Can you just so that the record is quite clear, 
 
           18   what do you mean when you say that the "Basic 
 
           19   Education funding in the budget is an automatic"? 
 
           20      A.  There is not a decision to be made about 
 
           21   whether we do it or not do it.  It is pretty much hard 
 
           22   wired in there and we move on to the other areas of 
 
           23   the budget. 
 
           24      Q.  In the last legislative session, would you 
 
           25   agree that there was a bit of wrangling at the 
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            1   legislature as to what to do with the budget, in light 
 
            2   of the economic circumstances that we found ourselves 
 
            3   in? 
 
            4      A.  We were wrangling.  That is -- yes, they were 
 
            5   wrangling. 
 
            6      Q.  As a result of that wrangling, or otherwise, 
 
            7   were there any cuts made to Basic Education Programs? 
 
            8      A.  No.  I am not aware of any. 
 
            9      Q.  As a result of wrangling, were there cuts made 
 
           10   to non-Basic Education Programs? 
 
           11      A.  Yes. 
 
           12      Q.  Can you give some examples of where that 
 
           13   occurred? 
 
           14      A.  I think that the Initiative 728 was not fully 
 
           15   funded.  I believe that this is the class -- it is a 
 
           16   class-size initiative. 
 
           17          It was amended and the funding was reduced 
 
           18   there. 
 
           19      Q.  I notice on Exhibit 617, if you still have that 
 
           20   in front of you, that is reference under "non-Basic 
 
           21   Education programs, to student achievement fund 
 
           22   I-728." 
 
           23      A.  Yes. 
 
           24      Q.  That the program that you are referring to? 
 
           25      A.  Yes. 
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            1      Q.  Were there any other non-Basic Education 
 
            2   Programs, either on this list or the otherwise, 
 
            3   occurred to you that you believe were cut as a result 
 
            4   of the last legislative session? 
 
            5      A.  I know that the State office was reduced.  I 
 
            6   know that -- I am trying to think of the equalization. 
 
            7          I am not sure that -- it did end up being 
 
            8   reduced somewhat, probably a handful of education 
 
            9   reform programs were reduced. 
 
           10      Q.  All right. 
 
           11      A.  I think that there were probably very few of 
 
           12   these programs that weren't reduced to -- by some 
 
           13   degree. 
 
           14      Q.  By these programs you mean the non-basic? 
 
           15      A.  The non-Basic Education, yes. 
 
           16               MR. CLARK:  Your Honor, I offer Exhibit 
 
           17   617. 
 
           18               THE COURT:  Exhibit 617 is offered. 
 
           19               MR. EMCH:  Your Honor, we show that 
 
           20   admitted as well.  No, we have no objection. 
 
           21               THE COURT:  All right.  I will double-check 
 
           22   on that. 
 
           23               THE CLERK:  It is admitted. 
 
           24               THE COURT:  It has been previously 
 
           25   admitted. 
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            1               MR. CLARK:  Sorry, I was making sure that 
 
            2   we were literally on the same page. 
 
            3   BY MR. CLARK: 
 
            4      Q.  Let's go back to Exhibit 347 for a moment, 
 
            5   Mr. Moore, the State budget process document. 
 
            6          If we can turn to the page that is numbered 
 
            7   four, that has two pie charts referenced on it. 
 
            8      A.  All right. 
 
            9      Q.  The first of the pie charts says, "Sources of 
 
           10   State Revenues All Government Funds."  It has a 
 
           11   division of the sources of those revenues. 
 
           12          Then below that that is pie chart with reference 
 
           13   to the General Fund State Revenues and the sources 
 
           14   that go into that.  Do you see those? 
 
           15      A.  Yes. 
 
           16      Q.  What is the difference between all government 
 
           17   fund and the State general funds-State revenues? 
 
           18      A.  The State has literally hundreds of funds in 
 
           19   statute that produce revenue for State appropriation. 
 
           20          We also receive a considerable amount of money, 
 
           21   I think that you see on the top chart there, almost a 
 
           22   quarter of our revenues come from the federal 
 
           23   government. 
 
           24          The difference is that the -- all governmental 
 
           25   funds include federal money, grants, variety of fees, 
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            1   et cetera. 
 
            2          Whereas, the general fund is defined in the 
 
            3   statute and contains a much smaller subset of those 
 
            4   revenue streams. 
 
            5      Q.  All right. 
 
            6          If you would turn to the next page, page 5, 
 
            7   there are similar pie charts, but these ones relate to 
 
            8   the operating expenditures; do they not? 
 
            9      A.  Yes. 
 
           10      Q.  For example, bottom of page 5 is a pie chart 
 
           11   that talks about distribution of the 2007-2009 State 
 
           12   operating expenditures from all funds. 
 
           13          Then that is list of categories with dollars and 
 
           14   millions of appropriations.  Do you see where I am 
 
           15   referring to? 
 
           16      A.  Yes. 
 
           17      Q.  What does this represent with regard to the 
 
           18   share of K-12 schools, when compared to expenditures 
 
           19   from all of the State funds? 
 
           20      A.  I think that what we are, when you look at all 
 
           21   funds, which include federal funds, transportation 
 
           22   funds, all of the various revenue sources that include 
 
           23   the general fund and other sources, K-12 receives a 
 
           24   little over a quarter of all funds. 
 
           25      Q.  All right. 
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            1          Let's turn to the next page in the exhibit, page 
 
            2   6, it talks again about the general funds State 
 
            3   operating budget. 
 
            4          There is a pie chart that reflects the 
 
            5   distribution of 2007-2009 State operating expenditures 
 
            6   from the State general fund. 
 
            7          Do you see that? 
 
            8      A.  Yes. 
 
            9      Q.  What do we understand from this information is 
 
           10   the percentage of the K-12 schools operating 
 
           11   expenditures that are paid for out of the State 
 
           12   general fund? 
 
           13      A.  A little -- 40.9 percent of the general fund 
 
           14   expenditures go to K-12. 
 
           15      Q.  All right. 
 
           16          Is that the single largest recipient of State 
 
           17   funds from the State general fund, as you understand 
 
           18   it? 
 
           19      A.  Yes. 
 
           20      Q.  That is always been the case in your 
 
           21   experience? 
 
           22      A.  Yes. 
 
           23      Q.  All right.  Was that the case in the 2009 
 
           24   session, that we recently completed? 
 
           25      A.  Yes. 
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            1      Q.  Below the pie chart is a rendition entitled: 
 
            2   "General Fund, State Expenditures, trends from 1989, 
 
            3   91, 2007, to 2009." 
 
            4          Do you see that? 
 
            5      A.  Yes. 
 
            6      Q.  Does this indicate for that time period, 
 
            7   roughly 20 years, State funding for K-12, at least 
 
            8   coming out of the general fund of the State, has 
 
            9   increased every year? 
 
           10      A.  Yes.  Though, this chart here is all programs. 
 
           11          So K-12 would be embedded in those numbers. 
 
           12      Q.  All right. 
 
           13          When you say "all programs," what do you mean? 
 
           14      A.  All of the programs included in the pie chart 
 
           15   immediately above it for the general fund. 
 
           16      Q.  Would that have included both Basic Education 
 
           17   and non-Basic Education Programs? 
 
           18      A.  Yes. 
 
           19               THE COURT:  Mr. Clark, we are at 10:30. 
 
           20               MR. CLARK:  Thank you, your Honor. 
 
           21               THE COURT:  We will take our morning recess 
 
           22   at this time.  We will resume in 15 minutes. 
 
           23               Thank you. 
 
           24               MR. CLARK:  All right.  Thank you. 
 
           25               THE COURT:  Court will be in recess. 
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            1               THE CLERK:  All rise. 
 
            2               (Open court.) 
 
            3               THE BAILIFF:  All rise.  Court is back in 
 
            4   session. 
 
            5               THE COURT:  Please be seated. 
 
            6               Mr. Moore, if you would like to retake the 
 
            7   witness stand, please. 
 
            8               MR. CLARK:  May I resume, your Honor? 
 
            9               THE COURT:  You may. 
 
           10   BY MR. CLARK: 
 
           11      Q.  (Continued.)  Mr. Moore, going back to Exhibit 
 
           12   347, we left off discussing the General Fund State 
 
           13   Expenditure trends information from 1989-2009. 
 
           14      A.  Yes. 
 
           15      Q.  Let's turn in that exhibit to page 9, which is 
 
           16   a glossary of budget related terms. 
 
           17          There are a couple of terms in this glossary 
 
           18   that I would like you to explain to the Court. 
 
           19          The first appears on page 9, and is the term, 
 
           20   "bow wave." 
 
           21          Do you see where it refers to that? 
 
           22      A.  Yes. 
 
           23      Q.  What in State budgeting terms is a bow wave? 
 
           24      A.  Bow wave explains the increase in costs from 
 
           25   one fiscal period, or biennium to the other. 
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            1          I think that if I could give an example -- 
 
            2      Q.  All right. 
 
            3      A.  -- I think that it is probably similar to the 
 
            4   example here, without having me reading it. 
 
            5          If the program, only in a two-year period, takes 
 
            6   effect in the last six months of one biennium, the bow 
 
            7   wave describes the amount of the increase, if you were 
 
            8   to continue that funding into the next biennium for a 
 
            9   full 24-month period. 
 
           10          So we talk about the bow -- the costs of the 
 
           11   program in the first biennium -- may be $100,000, but 
 
           12   it only covers six months. 
 
           13          We would describe the bow wave of being the 
 
           14   difference between the current biennium and the 
 
           15   $400,000 that it would take it to run it for a full 24 
 
           16   months.  It is the increase of costs from one biennium 
 
           17   to the next. 
 
           18      Q.  On page 10 of Exhibit 347, that is term 
 
           19   "maintenance level," that is listed in the glossary. 
 
           20          Can you explain to the Court what "maintenance 
 
           21   level" means in terms of the State budget. 
 
           22      A.  The -- what maintenance level is trying to 
 
           23   describe the budget in terms of current law 
 
           24   obligations, which would be maintenance level and 
 
           25   other items that are discretionary. 
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            1          By example, the full costs of Basic Education 
 
            2   would be included in the maintenance level, because it 
 
            3   is non-discretionary part of the budget. 
 
            4          The costs of providing health insurance for low 
 
            5   income citizens, the medicaid program, for instance, 
 
            6   because it is mandated by federal law, would be 
 
            7   included as maintenance level, because we see it as 
 
            8   primarily a non-discretionary program. 
 
            9          A variety of other programs that are currently 
 
           10   mandated, or authorized in statute at specific funding 
 
           11   levels, or at specific program delivery levels would 
 
           12   be included in the maintenance level. 
 
           13          Really, the purpose of the maintenance level is 
 
           14   to differentiate between what current law requires us 
 
           15   to spend and -- versus what is not in here, maybe it 
 
           16   is in there, called policy item. 
 
           17          We use the terminology policy item for a 
 
           18   discretionary items in the budget.  It is not in 
 
           19   there. 
 
           20      Q.  All right. 
 
           21          Another term that isn't in here, but then I will 
 
           22   ask you to explain is the term carry forward used in 
 
           23   reference to the State budget as well? 
 
           24      A.  Yes. 
 
           25      Q.  How does carry forward -- what is carry forward 
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            1   and how is it different than the maintenance level? 
 
            2      A.  Carry forward is, for the most part -- how much 
 
            3   would it cost in the next -- carry forward is 
 
            4   maintaining the expenditures as they existed on June 
 
            5   30th of the previous biennium, carrying that forward 
 
            6   into the next biennium. 
 
            7          What is not -- the difference between 
 
            8   maintenance level and carry forward are primarily 
 
            9   cased load increases, or other mandatory case load 
 
           10   enrollment increases that would happen during the 
 
           11   succeeding fiscal period. 
 
           12      Q.  You have already referenced in your testimony 
 
           13   another term, which relates to the policy changes? 
 
           14      A.  Yes. 
 
           15      Q.  I believe that you indicated that references to 
 
           16   programs that are discretionary and their funding may 
 
           17   go up or down, depending upon the things? 
 
           18      A.  Yes. 
 
           19      Q.  The State of Washington budgets and funds Basic 
 
           20   Education; does it not? 
 
           21      A.  Yes. 
 
           22      Q.  Does the State also fund the actual 
 
           23   expenditures of local school districts for all of 
 
           24   their K-12 programs? 
 
           25      A.  Does it -- I am sorry. 
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            1      Q.  Does the State provide funding, does the State 
 
            2   budget forum provide funding for the actual 
 
            3   expenditures that the school districts make for all of 
 
            4   their K-12 programs? 
 
            5      A.  No, not all of their programs. 
 
            6      Q.  Why does the State not do so, sir? 
 
            7      A.  Well, I think that the law specifies what is 
 
            8   Basic Education and what is not Basic Education. 
 
            9   There are other State funded programs for K-12 which 
 
           10   are not Basic Education. 
 
           11          Then the law also provides the authority for 
 
           12   local school districts to raise additional money 
 
           13   through local levies at the discretion of local school 
 
           14   districts. 
 
           15          So that is outside of the authority of the 
 
           16   State -- 
 
           17      Q.  All right. 
 
           18      A.  -- other than as granted through the statute. 
 
           19      Q.  In your mind, is the State funding for Basic 
 
           20   Education, intended to provide funding for whatever 
 
           21   the school district spends on the K-12 programs? 
 
           22      A.  No. 
 
           23      Q.  Why not? 
 
           24      A.  I think the Basic Education statute is very 
 
           25   clear what the State responsibility is.  I think that 
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            1   the law differentiates between the absolute State 
 
            2   responsibility for Basic Education, which we provide 
 
            3   again, there are other non-Basic Education -- or 
 
            4   discretionary programs in K-12. 
 
            5          And I think that it is left, it is the law has 
 
            6   given the locals the authority and the ability to 
 
            7   raise additional money. 
 
            8      Q.  Back on Exhibit 347, on page 10, there is 
 
            9   something called "priorities of government," that is 
 
           10   in the glossary of terms, too. 
 
           11          Do you see where I am referring to? 
 
           12      A.  Yes. 
 
           13      Q.  What is the Priorities of Government or P-O-G, 
 
           14   POG, program? 
 
           15      A.  Priorities of Government, was, I believe, 
 
           16   developed in 2002 in the Office of Financial 
 
           17   Management. 
 
           18          The theory is to prioritize within different 
 
           19   groups of government -- different -- excuse me, they 
 
           20   have divided services that government provides into 
 
           21   results areas.  I think that there are 10 results 
 
           22   areas. 
 
           23          The idea, the fundamental concept is that we 
 
           24   would prioritize those activities by their ability to 
 
           25   achieve results and their effectiveness and it is used 
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            1   as one of the tools in making budget decisions. 
 
            2      Q.  All right. 
 
            3          What relationship, if any, does the Priorities 
 
            4   of Government process play in the funding of Basic 
 
            5   Education Programs? 
 
            6      A.  Well, it doesn't really work.  We are not -- we 
 
            7   don't prioritize Basic Education. 
 
            8          It is -- we don't have to make any decisions 
 
            9   there.  It is in the budget.  So it is number one. 
 
           10      Q.  When you stated in that answer that I think 
 
           11   included, "fine," when you state that we don't 
 
           12   prioritize Basic Education funding, you were referring 
 
           13   to prioritizing it within the Priorities of Government 
 
           14   programming; is that correct? 
 
           15      A.  That is correct.  There is no decision to be 
 
           16   made there. 
 
           17          It is not a discretionary part of the spending. 
 
           18   So there is really no need to spend any time 
 
           19   prioritizing it.  We just put it on the at the top and 
 
           20   move on to the other items. 
 
           21      Q.  All right. 
 
           22          The legislative session, when it is debating 
 
           23   discretionary items of funding, can be a bit of a -- 
 
           24   what is the old phrase, a bit of a hurley-burley. 
 
           25          Does Basic Education funding get thrown into the 
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            1   hurley-burley of the legislative session, biennium, 
 
            2   after biennium? 
 
            3      A.  Not really. 
 
            4          I mean, that they -- I think that they deal with 
 
            5   it pretty much the same manner that we do. 
 
            6          It might get some additional information on the 
 
            7   inputs, in terms of the enrollment or special 
 
            8   population changes. 
 
            9          There is some additional data that has come out 
 
           10   in the winter, probably back in February, we have 
 
           11   additional data on the staff mix and enrollments, et 
 
           12   cetera. 
 
           13          But they treat it the same as we do at OFM. 
 
           14   They run the model and plug those numbers into the 
 
           15   budget for the Basic Education. 
 
           16      Q.  Do you have a volume that has Exhibits 342, 343 
 
           17   and 344 in it, before I go looking for it? 
 
           18      A.  Yes. 
 
           19      Q.  Could you turn to page -- Exhibit 342, that 
 
           20   deals with the priorities of the government. 
 
           21      A.  Yes. 
 
           22      Q.  This is a one-page document; is it not? 
 
           23      A.  Yes. 
 
           24          This is kind of a higher article explanation of 
 
           25   the -- of the government process and the key elements. 
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            1      Q.  I see on the upper corner for state-wide 
 
            2   results lists there is at the top of the list, 
 
            3   "student achievement," listed as one of the results 
 
            4   that has priority; correct? 
 
            5      A.  Yes. 
 
            6      Q.  All right. 
 
            7               MR. CLARK:  We would offer Exhibit 342. 
 
            8               THE COURT:  Any objection to Exhibit 342? 
 
            9               MR. EMCH:  No objection. 
 
           10               THE COURT:  Exhibit 342 is admitted. 
 
           11          ( Exhibit No. 342 received in evidence.) 
 
           12 
 
           13   BY MR. CLARK: 
 
           14      Q.  Let's turn to Exhibit 343, Mr. Moore. 
 
           15      A.  Yes. 
 
           16      Q.  What is Exhibit 343? 
 
           17      A.  This is the student achievement portion of 
 
           18   the -- it is one of the results areas in POG. 
 
           19          This is a priority list that is produced as a 
 
           20   product of the work groups that participate in the 
 
           21   Priorities of Government. 
 
           22      Q.  On page 1 of Exhibit 343, there are a number of 
 
           23   items listed at the top under "category, rank, agency 
 
           24   name." 
 
           25          Do you see where I am referring to, beginning 
 
 
 
                Dolores A. Rawlins, RPR, CRR, CCR Official Court Reporter, 
206-296-9171 
 
                                                                   3546 
 
 
 
            1   with "bilingual education"? 
 
            2      A.  Yes. 
 
            3      Q.  What are the first five items that are listed 
 
            4   on page 1 of Exhibit 343? 
 
            5      A.  These appear to be all Basic Education 
 
            6   Programs. 
 
            7      Q.  All right. 
 
            8          What does the category "high," mean with regard 
 
            9   to the priority that is assigned to those aspects of 
 
           10   the State funding? 
 
           11      A.  I think that it is -- we have put things in 
 
           12   bands of priority, and so this would just indicate 
 
           13   that everything that these are high priorities for the 
 
           14   State. 
 
           15          Probably limited by our terminology here, that 
 
           16   K-12, that Basic Education has a high priority 
 
           17   probably under-states its importance in the budget. 
 
           18      Q.  There are other categories of low, and as we go 
 
           19   in further into the exhibit, there is "buy next," and 
 
           20   then "ultimately," there are "do not buy." 
 
           21          What do the "buy next" and "do not buy" 
 
           22   categories indicate? 
 
           23      A.  I think that they are relative ranking terms 
 
           24   for relative ranking.  The usefulness of something 
 
           25   like "buy next," would mean if you rearranged your 
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            1   budget priorities, and maybe want to spend more money 
 
            2   on student, on K-12 funding that, this would be an 
 
            3   area where the group recommends that you would go 
 
            4   spend any additional available dollars. 
 
            5          In terms of the "don't buy," I think that the 
 
            6   sense from the work groups are that these were not 
 
            7   good investments for the State. 
 
            8      Q.  All right. 
 
            9          If you would turn to page 2 of Exhibit 343, the 
 
           10   second activity, and it is categorization and rank and 
 
           11   so forth, it states:  "General apportionment for 
 
           12   activity title."  But under the current new activity 
 
           13   slot it says, "lid days." 
 
           14          Do you see what I am referring to? 
 
           15      A.  Yes. 
 
           16      Q.  Why would lid days have a lower priority than, 
 
           17   say, the components of Basic Education? 
 
           18      A.  Well, first, Basic Education is going to have 
 
           19   to be right at the top.  I think that there are other 
 
           20   non-Basic Education Programs that are in the high 
 
           21   category. 
 
           22          But what I think that this says is that the 
 
           23   learning improvement days are relative, ranked lower 
 
           24   relative to the Basic Education and everything else 
 
           25   above it. 
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            1      Q.  Are the lid days considered by the State to be 
 
            2   part of the Basic Education? 
 
            3      A.  No. 
 
            4               MR. CLARK:  We would offer Exhibit 343, 
 
            5   your Honor. 
 
            6               THE COURT:  Exhibit 343 is offered. 
 
            7               MR. EMCH:  No objection. 
 
            8               THE COURT:  Exhibit 343 is admitted. 
 
            9          ( Exhibit No. 343 received in evidence.) 
 
           10      Q.  Could you turn your attention to Exhibit 344, 
 
           11   Mr. Moore.  That is a more lengthy document. 
 
           12          Could you explain what Exhibit 344 is about? 
 
           13      A.  Exhibit 344 is an expansion, or an explanation 
 
           14   of the items that were included in Exhibit 343. 
 
           15          So, for instance, its just talks about what the 
 
           16   program does, how it operates, so it is really just to 
 
           17   expand on what these programs do. 
 
           18      Q.  All right. 
 
           19          For the record, on the first two pages of 
 
           20   Exhibit 344, are the bilingual general apportionment, 
 
           21   learning assistance, Special Education and student 
 
           22   transportation programs, that are part of Basic 
 
           23   Education? 
 
           24      A.  Yes. 
 
           25               MR. CLARK:  We would offer Exhibit 344. 
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            1               THE COURT:  Exhibit 344 is offered. 
 
            2               MR. EMCH:  No objection to Exhibit 344. 
 
            3               THE COURT:  Exhibit 344 is admitted. 
 
            4          ( Exhibit No. 344 received in evidence.) 
 
            5 
 
            6      Q.  Would you turn to page 9 of Exhibit 344, 
 
            7   Mr. Moore.  The ranking of "27 of 92 purchase category 
 
            8   low next 10 percent, currents activity of the school 
 
            9   food services" -- 
 
           10      A.  Yes. 
 
           11      Q.  -- do you see where I am referring to? 
 
           12      A.  Yes. 
 
           13      Q.  Are school food services funded by the State 
 
           14   considered to be part of Basic Education? 
 
           15      A.  No. 
 
           16      Q.  It indicates in a description of the activity 
 
           17   of the school food service, that school food services 
 
           18   are funded by both State and federal funds to provide 
 
           19   free or reduced price school lunches and breakfast to 
 
           20   eligible children. 
 
           21          Do you know if the districts also receive 
 
           22   revenue in connection with the school food services 
 
           23   program from students who actually do pay for their 
 
           24   lunch? 
 
           25      A.  If it is changed from when I was going to 
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            1   school, I think somebody -- some of the students pay 
 
            2   for lunch, yes. 
 
            3      Q.  The school districts receive that revenue? 
 
            4      A.  Yes. 
 
            5      Q.  I hate to admit that I have forgotten already, 
 
            6   but did I move for admission of Exhibit 344? 
 
            7               THE COURT:  Yes.  Exhibit 344 has been 
 
            8   admitted. 
 
            9               MR. CLARK:  Thank you. 
 
           10   BY MR. CLARK: 
 
           11      Q.  Does your book also contain Exhibits 350 and 
 
           12   352? 
 
           13      A.  No. 
 
           14               MR. CLARK:  That is where I am going next, 
 
           15   your Honor. 
 
           16   BY MR. CLARK: 
 
           17      Q.  Exhibit 350 and 352, please. 
 
           18      A.  Yes. 
 
           19      Q.  Could you indicate for the Court what Exhibit 
 
           20   352 is? 
 
           21      A.  Exhibit 352 is a document produced by OFM for 
 
           22   the governor.  It is the budget and policy highlights 
 
           23   of her proposed budget for the 2007, 2009 budget. 
 
           24      Q.  All right. 
 
           25               MR. CLARK:  We would offer Exhibit 352, 
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            1   your Honor. 
 
            2               THE COURT:  Exhibit 352 is offered. 
 
            3               MR. EMCH:  No objection. 
 
            4               THE COURT:  Exhibit 352 is admitted. 
 
            5          ( Exhibit No. 352 received in evidence.) 
 
            6 
 
            7      Q.  Before we get into the exhibit, Mr. Moore, let 
 
            8   me ask you, how does the State recognize its funding 
 
            9   of Basic Education as its paramount duty? 
 
           10      A.  I think that the statute defines Basic 
 
           11   Education in 28 A.  Those statutes are incorporated 
 
           12   into or into a funding model. 
 
           13          The results of the funding model are given 
 
           14   paramount importance in the budget process. 
 
           15      Q.  Is it given a first priority? 
 
           16      A.  Yes. 
 
           17      Q.  How does the State make ample provision in its 
 
           18   funding for Basic Education? 
 
           19      A.  Again, we rely on the Basic Education statutes 
 
           20   and, again, apply those statutes to the funding model, 
 
           21   which is given top priority in the budget. 
 
           22          Again, it is our guidance is the budget 
 
           23   perspective are the Basic Education statutes. 
 
           24      Q.  All right. 
 
           25          How does the State recognize its obligation to 
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            1   make ample provision for the education of all 
 
            2   Washington students? 
 
            3      A.  The funding formulas count all students in the 
 
            4   model.  All students attending public schools are used 
 
            5   in the formula. 
 
            6      Q.  Let's go to Exhibit 352, specifically page 2, 
 
            7   which has more pie charts. 
 
            8      A.  Yes. 
 
            9      Q.  The first pie chart relates to the general fund 
 
           10   State operating budget.  The pie chart depicts, what, 
 
           11   in terms of the division of those operating funds to 
 
           12   fund State programs? 
 
           13      A.  In the budget field, we divide the budget into 
 
           14   functional areas.  This illustrates the spending in 
 
           15   the governor's proposal for each of those functional 
 
           16   areas, including K-12 education. 
 
           17      Q.  All right. 
 
           18          So the K-12 education and higher education 
 
           19   combined at up to over 50 percent of the State 
 
           20   operating budget for that biennium; correct? 
 
           21      A.  Yes. 
 
           22      Q.  Now, the all-funds considers not just the 
 
           23   operating, but also the factors in the transportation 
 
           24   and capital as well in the graph below on page 2? 
 
           25      A.  Yes, I am not sure that it includes -- it 
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            1   includes transportation capital, which would mean road 
 
            2   construction.  I am not sure if it includes the 
 
            3   capital budget. 
 
            4      Q.  All right. 
 
            5          But that pie chart renders for us what part K-12 
 
            6   education and higher education play in when they 
 
            7   consider all of the funds that the State uses to fund 
 
            8   all operations? 
 
            9      A.  Yes. 
 
           10      Q.  On page 4 of Exhibit 342, there is another 
 
           11   graph.  It indicates changes in the per student State 
 
           12   funding by biennium.  Do you see what I am referring 
 
           13   to? 
 
           14      A.  Yes. 
 
           15      Q.  Now, Governor Gregoire became governor in 2005; 
 
           16   correct? 
 
           17      A.  Yes. 
 
           18      Q.  What does this indicate in terms of how per 
 
           19   student State funding for education - for K-12 
 
           20   education has fared during her tenure as governor. 
 
           21               THE COURT:  I am sorry, counselor, we are 
 
           22   on -- 
 
           23               MR. CLARK:  Page 4. 
 
           24               THE COURT:  I am sorry, I was -- 
 
           25               MR. CLARK:  -- of Exhibit 352. 
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            1               THE COURT:  Thank you. 
 
            2   BY MR. CLARK: 
 
            3      Q.  You let me ask the question again. 
 
            4          What does this graphic indicate insofar as K-12 
 
            5   State funding as fared since Governor Gregoire became 
 
            6   governor? 
 
            7      A.  To be clear, the graph talks about the change 
 
            8   in per student funding from the previous period, from 
 
            9   the previous biennium. 
 
           10          So this is a historical chart of marginal 
 
           11   increases to -- per student funding. 
 
           12          What this shows is, over the past six years, 
 
           13   Governor Gregoire's K-12 proposal was by far the 
 
           14   largest incremental change in the K-12 funding on a 
 
           15   per student basis. 
 
           16      Q.  Does K-12 funding, in your opinion, constitute 
 
           17   a first priority in Governor Gregoire's fiscal plans 
 
           18   for the State? 
 
           19      A.  Absolutely. 
 
           20      Q.  Does that remain the case today? 
 
           21      A.  Yes. 
 
           22      Q.  Let's go to page 41 of Exhibit 352.  It deals 
 
           23   with the budget for the capital construction there is 
 
           24   a bar chart, or graph there that I would like to talk 
 
           25   about. 
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            1          Are you with me? 
 
            2      A.  Yes. 
 
            3      Q.  What does the bar chart indicate with regard to 
 
            4   the capital investment by the State in K-12 education? 
 
            5      A.  This is a -- this is a chart which shows both 
 
            6   higher Education and K-12 investment. 
 
            7          I think that it shows that it demonstrates that 
 
            8   each biennium -- the amounts have gone up, both for 
 
            9   higher education and for K-12 capital programs. 
 
           10      Q.  All right. 
 
           11          The next to the graphic on page 41 are 
 
           12   descriptions of four new areas where K-12 capital 
 
           13   construction has gone forward; correct? 
 
           14      A.  Yes. 
 
           15      Q.  Exhibit 352 dealt with the biennium, or the 
 
           16   news was much happy than the news came as we went 
 
           17   downstream; correct? 
 
           18      A.  Yes. 
 
           19      Q.  With that preamble let's go to Exhibit 350. 
 
           20   Please identify Exhibit 350. 
 
           21      A.  Exhibit 350 is a similar document prepared by 
 
           22   OFM for the Office of the Governor to give a summary 
 
           23   description of her 2009-2011 budget proposal. 
 
           24               MR. CLARK:  We would offer Exhibit 350, 
 
           25   your Honor. 
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            1               THE COURT:  Exhibit 350 is offered. 
 
            2               MR. EMCH:  No objection. 
 
            3               THE COURT:  Exhibit 350 is admitted. 
 
            4          ( Exhibit No. 350 received in evidence.) 
 
            5 
 
            6      Q.  Let's turn to page 3 of Exhibit 350.  I want to 
 
            7   talk about the paragraph at the top of the page.  The 
 
            8   graphic depiction material on the right-hand side of 
 
            9   the page 3. 
 
           10          Are you with me? 
 
           11      A.  Yes. 
 
           12      Q.  It states:  "We cannot cut the almost 60 
 
           13      percent of the budget devoted to items we are 
 
           14      required to provide; such as, Basic Education, 
 
           15      federally mandated medicaid, pensions and debt 
 
           16      service." 
 
           17          Is that a true statement, sir? 
 
           18      A.  Yes. 
 
           19      Q.  Was it true in the happier biennium of 
 
           20   2007-2009? 
 
           21      A.  The -- yes.  The percentage might be different, 
 
           22   but the concept is the same. 
 
           23      Q.  All right. 
 
           24          The concept is the same for Basic Education 
 
           25   funding in bad times too; is it not? 
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            1      A.  Yes. 
 
            2      Q.  On the right-hand side, it talks about a $3 
 
            3   billion spending increases from rising case loads and 
 
            4   enrollments. 
 
            5          What information is that intended to convey? 
 
            6      A.  I think that it was to show of the 60 percent, 
 
            7   that mandatory spending increased by over $3 billion. 
 
            8   This just delineates the different programs, which 
 
            9   drive those numbers. 
 
           10      Q.  All right. 
 
           11          The pie chart down below that indicates 58 
 
           12   percent of the budget is off limits, that includes 
 
           13   K-12 -- excuse me, that includes Basic Education; does 
 
           14   it not? 
 
           15      A.  Yes. 
 
           16      Q.  While I am straining my eyes to believe it, I 
 
           17   believe that there is a little slice of the pie in the 
 
           18   58 percent of the budget that is off limits that 
 
           19   relates to other K-12, as well -- is that right? 
 
           20      A.  Yes. 
 
           21      Q.  -- that is approximately 3 percent -- 
 
           22      A.  Yes. 
 
           23      Q.  -- combining to make K-12 spending both basic 
 
           24   and non-basic 41 percent of the pie? 
 
           25      A.  Yes. 
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            1      Q.  Let's turn to page 10 of Exhibit 350.  This 
 
            2   deals with education and Early Learning. 
 
            3          Now, first of all, Mr. Moore, was State's 
 
            4   funding for Early Learning reduced in the most recent 
 
            5   biennium funding session in 2009? 
 
            6      A.  Yes. 
 
            7      Q.  Is Early Learning considered part of Basic 
 
            8   Education? 
 
            9      A.  No. 
 
           10      Q.  Why is Early Learning -- excuse me, before I 
 
           11   ask the question, let's turn to page 11. 
 
           12          You will see under -- still continuing with the 
 
           13   discussion of the Early Learning, then we transition 
 
           14   to K-12 education. 
 
           15          Is Early Learning, to the best of your 
 
           16   knowledge, considered part of K-12 education? 
 
           17      A.  No. 
 
           18      Q.  Your answer was no? 
 
           19      A.  No. 
 
           20      Q.  Why is Early Learning not considered part of 
 
           21   K-12 education? 
 
           22      A.  Well, it is not part -- it is before K-12.  I 
 
           23   mean, Early Learning or programs prior to K -- I mean, 
 
           24   by definition. 
 
           25      Q.  So others have referred to Early Learning as 
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            1   Pre-K programs, referring to it as Pre-K would make 
 
            2   that distinction even clearer; wouldn't it? 
 
            3      A.  Yes. 
 
            4      Q.  Early Learning is provided to children 3 and 4 
 
            5   years of age; correct? 
 
            6      A.  Yes. 
 
            7      Q.  At what age have children traditionally entered 
 
            8   kindergarten in Washington State? 
 
            9      A.  They go into kindergarten, I would say most of 
 
           10   them, are five years old. 
 
           11      Q.  There is a discussion from page 11 going 
 
           12   forward on what we -- what our goals are.  What we 
 
           13   invest in. 
 
           14          Then on page 12 there is a discussion of how we 
 
           15   achieve savings. 
 
           16          Do you see the programs? 
 
           17      A.  Yes. 
 
           18      Q.  And the discussion that I am referring to? 
 
           19      A.  Yes. 
 
           20      Q.  Are any of the programs as to which we -- the 
 
           21   State of Washington achieved savings in this 2009 
 
           22   legislative session -- are any of these programs Basic 
 
           23   Education Programs? 
 
           24      A.  No. 
 
           25      Q.  Are they all considered non-Basic Education 
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            1   Programs? 
 
            2      A.  Yes. 
 
            3      Q.  That would include, for example, Initiative 732 
 
            4   funds? 
 
            5      A.  Yes. 
 
            6      Q.  That is the class size reduction issue? 
 
            7      A.  No; actually you may be speaking of 728. 
 
            8      Q.  I am sorry, that is the COLA? 
 
            9      A.  732 is the COLA.  728 is the class. 
 
           10      Q.  Do you know why Initiative 732 funds for COLA 
 
           11   or employee salary increases are not considered part 
 
           12   of Basic Education? 
 
           13      A.  I am going to give an answer.  It is not in the 
 
           14   Basic Education statutes. 
 
           15      Q.  Do you know if there are any court cases that 
 
           16   have been considered that proposition, namely, whether 
 
           17   the I-732 funds are or are not part of the Basic 
 
           18   Education? 
 
           19      A.  I am not that familiar with that part. 
 
           20          I know that there was a concept of whether or 
 
           21   not 732 applied to all school district employees' and 
 
           22   whether the State was responsible for all employee 
 
           23   raises. 
 
           24          I am not familiar with the concept of whether or 
 
           25   not it was Basic Education. 
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            1      Q.  All right.  Fair enough. 
 
            2          After the discussion of education, there are 
 
            3   categories in Exhibit 350, such as public safety, on 
 
            4   page 15, for example. 
 
            5      A.  Yes. 
 
            6      Q.  A number of other areas of State funding 
 
            7   throughout the report, public safety, human services, 
 
            8   would be another -- that is on page 18 -- health care, 
 
            9   page 21 -- national resources on page 22; et cetera. 
 
           10          Let me ask you a series of questions. 
 
           11          Where does Basic Education Funding fit in, as 
 
           12   compared to State funding for public safety programs? 
 
           13      A.  Superior, called the superior position. 
 
           14      Q.  Where do Basic Education funding by the State, 
 
           15   where does that come in, insofar as it is -- that is a 
 
           16   terrible question I will start it over.  I am having 
 
           17   Thursday fatigue on Tuesday, I am afraid. 
 
           18          Where does the area of human services fit in as 
 
           19   far as funding is concerned, when compared to the 
 
           20   Basic Education funding? 
 
           21      A.  It is in, the human services is inferior to 
 
           22   K-12 funding. 
 
           23      Q.  How about the same question with regard to the 
 
           24   health care? 
 
           25      A.  It is inferior to the Basic Education funding. 
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            1      Q.  How about national resources? 
 
            2      A.  Same. 
 
            3      Q.  How about transportation funding that the State 
 
            4   makes? 
 
            5      A.  Transportation funding is funded from a -- 
 
            6   primarily -- from a separate funding source, the gas 
 
            7   tax, which has a constitutional protection of its use. 
 
            8          So that it really is not a -- they don't compete 
 
            9   on the priority, because they have two entirely 
 
           10   separate funding sources.  But transportation doesn't 
 
           11   really have a concept of paramount duty. 
 
           12          While it has a dedicated fund source, which can 
 
           13   only be used for transportation, there is no 
 
           14   comparable paramount the duty to fund the 
 
           15   transportation system. 
 
           16      Q.  How about with regard to the State funding of 
 
           17   capital projects? 
 
           18          How does that rank in terms of priority, 
 
           19   compared to the Basic Education funding? 
 
           20      A.  Again, that is separate fund source here. 
 
           21          We have a common school construction fund, which 
 
           22   is primarily timber revenues for the school trust 
 
           23   funds. 
 
           24          We also use a fair amount of State general 
 
           25   obligation bonds to pay for K-12.  I think that a lot 
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            1   of the other parts of the budget -- of the capital 
 
            2   construction budget are discretionary -- but we see 
 
            3   the K-12 portion as being prescriptive. 
 
            4      Q.  When you say, "we view something as 
 
            5   discretionary, but we view the K-12 portion as 
 
            6   prescriptive," what do you mean by that? 
 
            7      A.  In statute, there are requirements for the 
 
            8   State funding of the K-12 projects. 
 
            9          So it is fairly prescriptive in the law in terms 
 
           10   of the State's role in funding K-12 construction. 
 
           11      Q.  I want to get you a copy of Exhibit 1407, 
 
           12   Mr. Moore -- one-four-zero seven -- 
 
           13      A.  Yes. 
 
           14               MR. CLARK:  I will wait for the Court to 
 
           15   catch up. 
 
           16               THE COURT:  Thank you, counsel. 
 
           17   BY MR. CLARK: 
 
           18      Q.  Could you identify Exhibit 1407, Mr. Moore? 
 
           19      A.  This appears to be a chart of revenue streams 
 
           20   that go into the K-12, the public K-12 funding system. 
 
           21          If I am not mistaken, this is from the data book 
 
           22   that is produced by OFM. 
 
           23      Q.  You said that the data book that is produced by 
 
           24   OFM.  What is the OFM data book? 
 
           25      A.  Every year OFM puts out a book filled with 
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            1   really interesting facts about the budget, about 
 
            2   employment in the State, in the various industries, 
 
            3   about the demographics of the State -- income, you 
 
            4   know, personal income growth -- a whole variety, not 
 
            5   just budget information, but about our economy and our 
 
            6   citizens of the State -- their characteristics -- the 
 
            7   trend. 
 
            8          It talks about county and city governments, 
 
            9   their expenditures. 
 
           10      Q.  All right. 
 
           11          Is the OFM data book also something that is 
 
           12   maintained on the internet on a State website page? 
 
           13      A.  Yes. 
 
           14          We kind of caught up to things eventually.  We 
 
           15   offer it now to citizens on the web as well. 
 
           16      Q.  Inform their reading delight in the 
 
           17   sleeplessness? 
 
           18      A.  Yes, we like to -- 
 
           19      Q.  Is the OFM data book a collection of materials 
 
           20   that your agency maintains as part of doing its job 
 
           21   for the State? 
 
           22      A.  Yes. 
 
           23      Q.  Do you believe that the information that is 
 
           24   contained in it, is reasonably accurate? 
 
           25      A.  Yes. 
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            1               MR. CLARK:  Your Honor, we would offer 
 
            2   Exhibit 1407. 
 
            3               THE COURT:  Exhibit 1407 is offered. 
 
            4               MR. EMCH:  Petitioners would have a 
 
            5   completeness objection. 
 
            6               Based upon the witness' testimony, this is 
 
            7   a portion of the data book.  It was represented on the 
 
            8   joint statement of evidence as the data book. 
 
            9               But listening to the testimony here, it 
 
           10   appears this is incomplete.  So we want to substitute 
 
           11   out the entire data book for this exhibit. 
 
           12               THE COURT:  All right. 
 
           13               My understanding was that the data book 
 
           14   contains lots of irrelevant information, including 
 
           15   employment statistics, unemployment statistics and 
 
           16   such. 
 
           17               This is information, perhaps, you will want 
 
           18   to voir dire the witness with respect to the 
 
           19   completion, or the completeness of this document, with 
 
           20   respect to the K-12 education? 
 
           21               MR. EMCH:  Yes, your Honor, I will do that, 
 
           22   also we would be interested in seeing the entire 
 
           23   document to see the source of the document. 
 
           24             VOIR DIRE EXAMINATION 
 
           25   BY MR. EMCH: 
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            1      Q.  Mr. Moore, what is the full size of the OFM 
 
            2   data book? 
 
            3      A.  About this that thick (indicating) about an 
 
            4   inch thick.  It is probably four or five hundred 
 
            5   pages.  Maybe it is less. 
 
            6      Q.  Of those four or five hundred pages, how many 
 
            7   pages relate or refer to Education? 
 
            8      A.  I would think maybe a dozen or generally 
 
            9   probably about a dozen pages for K-12. 
 
           10      Q.  Are there page that is refer to transportation 
 
           11   and other items? 
 
           12      A.  K-12 transportation or State transportation? 
 
           13      Q.  State transportation including K-12? 
 
           14      A.  Could you rephrase the question again. 
 
           15      Q.  Sure. 
 
           16          I am wondering if there are other sections that 
 
           17   aren't specifically labeled education that may refer 
 
           18   to things like capital projects or transportation, or 
 
           19   things like that? 
 
           20      A.  There may be.  There may be. 
 
           21          I haven't -- I have not looked.  I am looking at 
 
           22   the first page here.  So if the question is are there 
 
           23   other pages in this exhibit that deal with K-12, I am 
 
           24   not sure. 
 
           25               MR. EMCH:  Your Honor, we would stand on 
 
 
 
                Dolores A. Rawlins, RPR, CRR, CCR Official Court Reporter, 
206-296-9171 
 
                                                                   3567 
 
 
 
            1   the incompleteness objection. 
 
            2               We would be happy to look at the full 
 
            3   document and substitute out as appropriate. 
 
            4               MR. CLARK:  If I may ask another question, 
 
            5   your Honor. 
 
            6               THE COURT:  Certainly. 
 
            7               DIRECT EXAMINATION 
 
            8   BY MR. CLARK: 
 
            9      Q.  (Continuing.)  Mr. Moore, were you focusing 
 
           10   your attention on the first page of Exhibit 2407. 
 
           11   Would you please take a walk through, or a thumb 
 
           12   through the main pages and tell the Court whether or 
 
           13   not these appear to all be related to K-12 public 
 
           14   school information. 
 
           15      A.  There is one on here on the private schools 
 
           16   enrollment. 
 
           17      Q.  Enrollments, all right. 
 
           18          With the exception of information relative to 
 
           19   the public and private K-12 head count enrollments -- 
 
           20      A.  Everything else has to do with public schools. 
 
           21      Q.  -- is there a K-12 or education portion of the 
 
           22   OFM data book? 
 
           23      A.  Yes. 
 
           24      Q.  Do you believe that this would be to be a 
 
           25   collection of the entries in the OFM data book that 
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            1   relate to the K-12 education? 
 
            2      A.  Yes. 
 
            3               MR. CLARK:  We would reoffer the exhibit. 
 
            4               THE COURT:  Here is what we will do. 
 
            5               This is on the website of OFM?  Is that 
 
            6   correct? 
 
            7               MR. CLARK:  Yes. 
 
            8               THE COURT:  Why don't we give Mr. Emch an 
 
            9   opportunity to look at that website between now and 
 
           10   tomorrow. 
 
           11               If there are pages that Mr. Emch believes 
 
           12   should be included, but are not in this exhibit, we 
 
           13   will entertain discussion on the exhibit at that time 
 
           14   on the basis of the completeness. 
 
           15               Exhibit 1407 is reserved at this time. 
 
           16               MR. CLARK:  We will be happy to provide the 
 
           17   information that is needed for Mr. Emch. 
 
           18               THE COURT:  I think that it is on here. 
 
           19   There is an OFM website at the -- one of the pages. 
 
           20               MR. CLARK:  I think that the ER numerical 
 
           21   designation down below may appear sequential 
 
           22   information that may look at the page numbers. 
 
           23               THE COURT:  Page 9, of Exhibit 1407 appears 
 
           24   to reference the OFM website; page 8 as well. 
 
           25               All right.  So Exhibit 1407 is reserved. 
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            1               MR. EMCH:  Thank you, your Honor. 
 
            2               THE COURT:  You are welcome. 
 
            3   BY MR. CLARK: 
 
            4      Q.  Let's go back to Exhibit 350, Mr. Moore.  Going 
 
            5   back to Exhibit 350, on page 30, that is "discussion 
 
            6   of capital construction and local assistance." 
 
            7      A.  Yes. 
 
            8      Q.  Under the heading of "what we invest in" on 
 
            9   page 30 -- 
 
           10      A.  Yes. 
 
           11      Q.  -- you see the first item says "K-12 and higher 
 
           12   Education"? 
 
           13      A.  Yes. 
 
           14      Q.  Do you see what I am referring to? 
 
           15               MR. CLARK:  I am waiting on you. 
 
           16               THE COURT:  I have it. 
 
           17   BY MR. CLARK: 
 
           18      Q.  The first sentence states:  "The State funds 
 
           19   all K-12 projects needed to match local funds." 
 
           20      A.  Yes. 
 
           21      Q.  Are you familiar with the State programs to 
 
           22   fund K-12 public school construction? 
 
           23      A.  I am generally familiar with them, yes. 
 
           24      Q.  Generally speaking, what assistance, or 
 
           25   programs does the State offer with regard to the 
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            1   construction -- or the funding, rather, the 
 
            2   construction of the new or renovated school buildings? 
 
            3      A.  The statute lays out standards for state 
 
            4   assistance for the school districts for funding of 
 
            5   capital projects. 
 
            6          It includes factors, such as dollars for square 
 
            7   footage requirements, construction costs, dollar 
 
            8   amounts, per foot, that they will pay for. 
 
            9          It calculates the relative property value wealth 
 
           10   of the district and its ability to raise local funds. 
 
           11          Through that statute, we can then determine the 
 
           12   State's obligation in funding the projects that were 
 
           13   submitted through the superintendent of the public 
 
           14   instruction. 
 
           15      Q.  The Exhibit 350 on that page refers to 
 
           16   "matching."  Do you understand that the State's 
 
           17   construction program funding mechanism is a matching 
 
           18   system? 
 
           19      A.  Yes. 
 
           20      Q.  How does that operate? 
 
           21      A.  Again, the statute specifies both what a 
 
           22   project should costs, also what the State and the 
 
           23   local portion should be. 
 
           24      Q.  You mentioned "State and a local portion." 
 
           25          Does the State reimburse a local entity, the 
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            1   local school districts for all of the costs of capital 
 
            2   construction? 
 
            3      A.  No. 
 
            4      Q.  Why does it not do so? 
 
            5      A.  I think that the statute is pretty clear that 
 
            6   there is a local obligation here. 
 
            7      Q.  From your perspective, as the Director of the 
 
            8   Office of Financial Management, what would occur if 
 
            9   the State were required to fully fund all of the costs 
 
           10   of the school construction or renovation or modern 
 
           11   ideation? 
 
           12          What would be the impacts of doing that? 
 
           13      A.  I think that if the State was responsible for 
 
           14   all costs, the State would also insist on pretty much 
 
           15   running the project, probably would see a fair amount 
 
           16   of standardization. 
 
           17          By that I mean, because schools deliver similar 
 
           18   programs across the State, would you probably see 
 
           19   similar designs, in order to reduce the costs. 
 
           20          I think that you would see almost a complete 
 
           21   standardization of the building programs, size of the 
 
           22   classrooms, et cetera. 
 
           23          If it was the State's responsibilities, you 
 
           24   would see very similar building in every building, in 
 
           25   every school district. 
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            1          And then I am thinking that is -- that would be, 
 
            2   that is how I would respond as an OFM Director, if we 
 
            3   are going to be fully responsible for this, we would 
 
            4   find ways to have uniformity across the State. 
 
            5      Q.  Are you familiar with the common concept 
 
            6   principal of local control in K-12 school funding and 
 
            7   operations? 
 
            8      A.  Yes. 
 
            9      Q.  What us does local control mean to you in that 
 
           10   regard? 
 
           11      A.  The concept is that the State sends out money. 
 
           12   Some of it is fairly directed in terms of how school 
 
           13   districts can spend it.  But there is also a lot of 
 
           14   money that goes out to the school district, based on 
 
           15   the allocation formula. 
 
           16          But there is a considerable amount of discretion 
 
           17   at the local level, in terms of how they spend those 
 
           18   dollars, and certainly how they would spend any local 
 
           19   levy dollars as well. 
 
           20      Q.  If the State had to assume responsibility for 
 
           21   100 percent of the costs of school facility 
 
           22   construction, what, if anything, would that mean for 
 
           23   the principal, or concept of the local control? 
 
           24      A.  I think that it would limit, I think that the 
 
           25   State would provide the buildings.  They would have 
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            1   the local control would really only apply to the 
 
            2   operating programs, educational programs. 
 
            3          There wouldn't be any control over the 
 
            4   facilities portion of the program. 
 
            5      Q.  From your feelings with this issue, how popular 
 
            6   is the concept of local control with the school 
 
            7   districts? 
 
            8      A.  They love it. 
 
            9               MR. CLARK:  I want to make sure that I 
 
           10   offer Exhibit 350, if I haven't already. 
 
           11               THE CLERK:  It is admitted. 
 
           12               THE COURT:  Exhibit 350 is already 
 
           13   admitted.  Thank you. 
 
           14               MR. CLARK:  Thank you, Mr. Moore. 
 
           15               Your Honor, I have no further questions. 
 
           16               THE COURT:  All right.  Thank you, 
 
           17   Mr. Clark. 
 
           18               Cross examination, Mr. Ahearne. 
 
           19                 CROSS EXAMINATION 
 
           20 
 
           21   BY MR. AHEARNE: 
 
           22      Q.  Good morning. 
 
           23      A.  Good morning. 
 
           24      Q.  Do you remember we met in your deposition 
 
           25   before; correct? 
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            1      A.  Yes. 
 
            2      Q.  Mr. Clark, your attorney, was representing you; 
 
            3   correct? 
 
            4      A.  Yes. 
 
            5      Q.  I would like to basically follow the same order 
 
            6   that Mr. Clark did.  So if I jump around a little bit, 
 
            7   that is why. 
 
            8          I am handing you Exhibit 16, please.  Is Exhibit 
 
            9   16 is the Washington Learns final report that 
 
           10   Mr. Clark asked you some questions about; correct? 
 
           11      A.  Yes. 
 
           12      Q.  If I have my notes correct, you were on the 
 
           13   Steering Committee and you voted to approve this 
 
           14   report; correct? 
 
           15      A.  Yes. 
 
           16      Q.  Are there any significant portions of this 
 
           17   report that you disagreed with? 
 
           18      A.  No. 
 
           19      Q.  Mr. Clark asked you some questions about 
 
           20   pages -- 48 and 49.  If you could turn to those pages, 
 
           21   please. 
 
           22      A.  Yes. 
 
           23      Q.  On page 48, under the heading, "redefine Basic 
 
           24   Education," he asked you some questions about the 
 
           25   third paragraph down that says "in the 2007 
 
 
 
                Dolores A. Rawlins, RPR, CRR, CCR Official Court Reporter, 
206-296-9171 
 
                                                                   3575 
 
 
 
            1   legislative session we recommend that the legislature 
 
            2   amend RCW 28 A.150.210 to read as follows:" 
 
            3          Do you recall those questions generally? 
 
            4      A.  Yes. 
 
            5      Q.  The italicized text below is that the proposed 
 
            6   amend, or does that include the proposed amendment of 
 
            7   Section 210 of the Basic Education Act? 
 
            8      A.  I think that my answer was that I didn't think 
 
            9   that it was verbatim what was actually amended into 
 
           10   the law.  But I thought that the general intents both 
 
           11   of this language and the language that was adopted 
 
           12   were similar. 
 
           13      Q.  I think that my question wasn't clear enough. 
 
           14          The italicized language on pages 48 and 49 in 
 
           15   the Washington Learns Report, is that the 
 
           16   recommendation that the Washington Learns was 
 
           17   making -- 
 
           18      A.  Yes. 
 
           19      Q.  -- for the amendment to Section 210? 
 
           20      A.  Yes. 
 
           21      Q.  Those numbers paragraphs, 1, 2, 3, 4, that 
 
           22   reading with comprehension, know and apply core 
 
           23   concepts, do you recognize those as being from some 
 
           24   prior bill? 
 
           25      A.  No. 
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            1      Q.  Have you ever heard of House Bill 1209? 
 
            2      A.  Yes. 
 
            3      Q.  Would those read with comprehension, know and 
 
            4   apply core concepts, think analytical, understand the 
 
            5   importance of work, et cetera, would those be the four 
 
            6   numbered provisions in House Bill 1209, to the best of 
 
            7   your knowledge? 
 
            8      A.  To the best of my knowledge, yes. 
 
            9      Q.  If I understood your testimony correctly, you 
 
           10   said that the work in Washington Learns, then, led to 
 
           11   the Basic Education Task Force; is that correct? 
 
           12      A.  Well, I am not sure that it led to it 
 
           13   necessarily. 
 
           14          The legislature created the Basic Education Task 
 
           15   Force subsequent to the Washington Learns work. 
 
           16      Q.  Then when you referred to a law that actually 
 
           17   did make some amendments to the re-define Basic 
 
           18   Education to subsection 210, was that House Bill 2261? 
 
           19      A.  I am thinking it was the bill that was passed 
 
           20   in 2007 -- 
 
           21      Q.  All right. 
 
           22      A.  -- which amended the Basic Education statutes. 
 
           23      Q.  It added the, like the appreciation of the 
 
           24   cultural differences, representative government and 
 
           25   things like that to those four numbered provisions? 
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            1      A.  I am not really familiar enough to know. 
 
            2      Q.  All right. 
 
            3          To the best of your knowledge, did 2261 make any 
 
            4   changes to this definition of Basic Education? 
 
            5      A.  I am not sure if they amended directly the 
 
            6   Basic Education statutes or not. 
 
            7      Q.  All right. 
 
            8          While we are on the subject of the Basic 
 
            9   Education Task Force Report, have you read the Basic 
 
           10   Education, the final report of the Basic Education 
 
           11   Finance Task Force? 
 
           12      A.  No. 
 
           13      Q.  Mr. Clark also then asked you some questions 
 
           14   about in that second paragraph still on page 48 in the 
 
           15   2007 legislative session, "subject:  Appropriation. 
 
           16   We recommend a significant down payment to improve 
 
           17   Basic Education funding in key areas." 
 
           18          Do you see that? 
 
           19      A.  Yes. 
 
           20      Q.  My recollection is that you testified that 
 
           21   State did make significant increases in improving the 
 
           22   Basic Education funding; is that correct? 
 
           23      A.  Yes. 
 
           24      Q.  Could you just give us some examples of what 
 
           25   those significant increases were in the 2009 -- 
 
 
 
                Dolores A. Rawlins, RPR, CRR, CCR Official Court Reporter, 
206-296-9171 
 
                                                                   3578 
 
 
 
            1   2007-2009 biennium? 
 
            2      A.  I think in Basic Education there was additional 
 
            3   funding for Special Education. 
 
            4          I think that in terms of class size that there, 
 
            5   on the classified class size, I believe that there was 
 
            6   an increase there. 
 
            7          I actually would have to look at the budget 
 
            8   document itself to be sure about any more. 
 
            9      Q.  All right. 
 
           10          Then Mr. Clark, on page 49, had asked you some 
 
           11   questions on develop clear and understandable funding 
 
           12   structure.  He read the sentence that starts with: 
 
           13   "By December 2008, the Washington Steering Committee 
 
           14   will issue DNS for revised K-12 funding model." 
 
           15          Do you see that section there? 
 
           16      A.  Yes. 
 
           17      Q.  In fact, the statute that authorized the 
 
           18   Washington Learns Study did not authorize anything 
 
           19   after November of 2006; isn't that correct? 
 
           20      A.  I am not sure.  I am not sure.  I think that 
 
           21   there was contemplation of additional work by 
 
           22   Washington Learns. 
 
           23          I am not sure whether it was because the statute 
 
           24   required it, or whether I just thought that they 
 
           25   needed to continue. 
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            1      Q.  All right. 
 
            2          If I could ask you to jump ahead to page 51, 
 
            3   please.  This is a Minority Report by Representative 
 
            4   Glenn Anderson? 
 
            5      A.  Yes. 
 
            6      Q.  Is that the -- you referred to, you thought 
 
            7   that one did not vote in favor of the final report. 
 
            8   Is that Representative Anderson? 
 
            9      A.  Yes, I believe so. 
 
           10      Q.  About two-thirds of the way down the page, 
 
           11   there is a paragraph there, italicized paragraph, and 
 
           12   then a paragraph that starts "while the Steering 
 
           13   Committee;" do you see that? 
 
           14      A.  Yes. 
 
           15      Q.  Then at the end of that he states: 
 
           16          "The only specific work product required of the 
 
           17      committee by the authorizing legislation was 
 
           18      prescribed in Section 31 D of the Act:" 
 
           19          Then he as a block quote: 
 
           20          "The Steering Committee shall develop 
 
           21      recommendations about how the State can best provide 
 
           22      stable funding for student learning for young 
 
           23      children, students in the public schools and 
 
           24      students in the public colleges and in the 
 
           25      universities." 
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            1          Then he goes on to say, "nowhere in the report 
 
            2   is that mandate addressed." 
 
            3          Do you see that? 
 
            4      A.  Yes. 
 
            5      Q.  Do you agree with Representative Anderson's 
 
            6   point there? 
 
            7      A.  The report did not make specific funding 
 
            8   recommendations. 
 
            9      Q.  If I can ask you to turn to -- Mr. Clark had 
 
           10   asked you some questions early learning and being part 
 
           11   of K-12, et cetera. 
 
           12          If I can ask you to turn to page 19 of the 
 
           13   Washington Learns Report, please. 
 
           14      A.  Yes. 
 
           15      Q.  At the head at the top of the page "Early 
 
           16   Learning:  A Smart Investment."  Do you see that? 
 
           17      A.  Yes. 
 
           18      Q.  Then five paragraphs down, there is a sentence 
 
           19   that also has some red bold face in it, that says: 
 
           20          "The Perry Preschool Study found that $8 was 
 
           21      saved for every dollar invested in Early Learning. 
 
           22      As the costs of remedial education, Special 
 
           23      Education, abuse and neglect, health care, school 
 
           24      drop out rates, teen pregnancy, crime incarceration, 
 
           25      were all significantly reduced." 
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            1          Do you see that? 
 
            2      A.  Yes. 
 
            3      Q.  Why did the Washington Learns Report emphasize 
 
            4   that point in the bold red print? 
 
            5      A.  I think that they were endorsing the concept of 
 
            6   Early Learning and investments in the Early Learning. 
 
            7      Q.  As part of the Washington Learns conclusion 
 
            8   that more money should be invested in the Early 
 
            9   Learning? 
 
           10      A.  Yes. 
 
           11      Q.  Then the last question on this exhibit, I 
 
           12   notice on the page 3, is a letter from the governor; 
 
           13   correct? 
 
           14      A.  Yes. 
 
           15      Q.  Then on the page before that, there is a 
 
           16   picture of the governor with a bunch of kids. 
 
           17          There is quote from John. F. Kennedy: 
 
           18          "There are risks and costs to a program of 
 
           19      action.  But they are far less than the long-range 
 
           20      risks and costs of comfortable inaction." 
 
           21          Do you see that? 
 
           22      A.  Yes. 
 
           23      Q.  What does that have to do with the Washington 
 
           24   Learns Report and its recommendations? 
 
           25      A.  I think that that reminds people that -- I 
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            1   think that if they saw this -- that it was time for 
 
            2   the State to take action and that there are some costs 
 
            3   to a lack of action. 
 
            4      Q.  As a member of the Steering Committee, do you 
 
            5   believe that the costs of inaction are higher than the 
 
            6   costs of action? 
 
            7      A.  You know, I am a lot more comfortable with what 
 
            8   the costs of action are than, perhaps, the costs of 
 
            9   inaction. 
 
           10          I think that the costs of inaction talk about 
 
           11   down the road consequences. 
 
           12      Q.  Are those, then, the incarceration rates and 
 
           13   things like that were referenced in the Early Learning 
 
           14   paragraph? 
 
           15      A.  Yes. 
 
           16      Q.  If I could ask you to please turn to you to 
 
           17   another exhibit that Mr. Clark asked you questions 
 
           18   about, Exhibit 347. 
 
           19      A.  Yes. 
 
           20      Q.  Exhibit 347, is this one of the publications 
 
           21   that OFM puts out for the public to read and, 
 
           22   hopefully, understand better what their government is 
 
           23   doing? 
 
           24      A.  Yes. 
 
           25      Q.  If I could ask you to turn to the second 
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            1   page -- which actually has no number on it, but it is 
 
            2   the description of Washington State budget process, a 
 
            3   schematic that Mr. Clark asked you a bunch of 
 
            4   questions about. 
 
            5      A.  Yes. 
 
            6      Q.  If I understood it correctly, on the August 
 
            7   2008 step, part of what OFM does there, is to see that 
 
            8   these requests are priced correctly for what they are 
 
            9   trying to accomplish. 
 
           10          Is that, basically, what your testimony was? 
 
           11      A.  If that is what I said, yes, I mean -- 
 
           12      Q.  Is that -- 
 
           13      A.  That is one of the components of our analysis, 
 
           14   yes. 
 
           15      Q.  Looking at the schematic in general, if I 
 
           16   understand it correctly, the governor's proposed 
 
           17   budget is developed in or by December; is that 
 
           18   correct? 
 
           19      A.  Yes. 
 
           20      Q.  All right. 
 
           21          Where in the schematic does the State determine 
 
           22   the actual costs of the State's, that the State's 
 
           23   school districts have to pay to operate? 
 
           24      A.  Well, the State doesn't calculate the costs of 
 
           25   what a school districts needs to operate. 
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            1          The State -- what we calculate is the cost of 
 
            2   the State's portion of the school district's operating 
 
            3   costs. 
 
            4      Q.  By "the State's portion," do you mean the Basic 
 
            5   Education, the program funding formulas? 
 
            6      A.  The program formulas and the non -- excuse me, 
 
            7   the discretionary programs, the K-12 programs as well. 
 
            8      Q.  Throughout your testimony you referred to Basic 
 
            9   Education and Basic Education Programs.  When you say 
 
           10   Basic Education, do you mean those the funds for the 
 
           11   Basic Education, as being the fund provided by those 
 
           12   Basic Education funding formulas? 
 
           13      A.  Yes. 
 
           14      Q.  Then what you referred to as non-Basic 
 
           15   Education, are things that are funded not by the 
 
           16   Program Funding Formulas? 
 
           17      A.  That is correct. 
 
           18      Q.  Are you familiar with what the Essential 
 
           19   Academic Learning Requirements are? 
 
           20      A.  Yes. 
 
           21      Q.  In this schematic, is there a spot where the 
 
           22   State determines the amount of resources that the 
 
           23   school districts need to amply provide all Washington 
 
           24   students a realistic or effective opportunity to learn 
 
           25   those Essentially Academic Learning Requirements? 
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            1      A.  That is not part of the Basic Education funding 
 
            2   model. 
 
            3      Q.  Going back to the August, where you determined 
 
            4   part of your analysis, if I understand is seeing if 
 
            5   the things are priced correctly, for what is trying to 
 
            6   be accomplished; correct? 
 
            7      A.  Actually, that happens in the fall. 
 
            8      Q.  In the fall? 
 
            9      A.  In the fall period, fall of 2008. 
 
           10      Q.  All right. 
 
           11          Do you recall in our deposition you gave an 
 
           12   example of widgets to simplify for me you determined 
 
           13   whether the price of the widgets is correct and the 
 
           14   number of widgets being bought is higher or lower or 
 
           15   in the ballpark; correct? 
 
           16      A.  Yes. 
 
           17      Q.  Now with respect to the non-K-12 funding, OFM 
 
           18   assesses the actual costs of what those widgets are, 
 
           19   for example, the medical expenses; correct? 
 
           20      A.  Yes. 
 
           21      Q.  Another would be fuel for the ferry system; 
 
           22   correct? 
 
           23      A.  Yes. 
 
           24      Q.  Does the State do a similar exercise for K-12 
 
           25   expenses, like the salaries, the market rate salaries 
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            1   for the teachers? 
 
            2      A.  It does not use market rate salaries.  It uses 
 
            3   the salary schedule that is in, that is as part of the 
 
            4   model as a salary schedule. 
 
            5      Q.  When you said the model, you mean the Basic 
 
            6   Education funding formulas? 
 
            7      A.  Yes. 
 
            8      Q.  Does the State do any determination of -- 
 
            9   strike that. 
 
           10          Do you know what NERCs are? 
 
           11      A.  Non-employee Related Costs. 
 
           12      Q.  Right. 
 
           13          Does the State as part of its budgeting process 
 
           14   determine what the actual costs that the school 
 
           15   districts is of items covered by NERCs, like utilities 
 
           16   and insurance, et cetera? 
 
           17      A.  No. 
 
           18      Q.  With respect to the actual costs of items in 
 
           19   areas outside of K-12, part of what OFM does is looks 
 
           20   at whether there are above average inflation rates for 
 
           21   those items, like medical expenses and fuel costs; 
 
           22   correct? 
 
           23      A.  Yes. 
 
           24      Q.  Does the State do a similar exercise on whether 
 
           25   that is above average inflation rate for expenses 
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            1   school districts incur, like for utilities and 
 
            2   insurance? 
 
            3      A.  No. 
 
            4      Q.  Moving on to the -- not the price of the 
 
            5   widgets, but the number of the widgets. 
 
            6          With respect to the K-12 funding, does OFM 
 
            7   assess the need for the number of, for example, 
 
            8   teachers that are in the Program Funding Formulas? 
 
            9      A.  The funding model looks at the funding -- the 
 
           10   student teacher ratios that are in the statute. 
 
           11      Q.  All right. 
 
           12          As part of this whole budget schematic, is there 
 
           13   any place where the State looks at was that number 
 
           14   correct? 
 
           15          Should it be higher or lower? 
 
           16      A.  I think that is assumed that the number, that 
 
           17   the requirements is set in statute. 
 
           18      Q.  All right.  To the best of your knowledge, when 
 
           19   were those numbers set in the statute? 
 
           20      A.  I think that they are last adjusted in, I think 
 
           21   2007, they are actually some adjustments to some of 
 
           22   the classified funding ratios were adjusted. 
 
           23      Q.  Significantly? 
 
           24      A.  Carried a pretty good dollar amount, but -- I 
 
           25   am not sure. 
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            1      Q.  As far as the actual staffing ratio was 
 
            2   increased significantly? 
 
            3      A.  I am not sure what the definition of 
 
            4   significant is. 
 
            5          I mean, anything that gets changed in K-12, you 
 
            6   know, the price tag can be pretty good for a pretty 
 
            7   small adjustment. 
 
            8      Q.  I am not talking about the price tag.  I am 
 
            9   talking about the actual staffing ratio. 
 
           10      A.  I think that it -- I am not sure what it went 
 
           11   from and to.  It was not a -- it was not a large 
 
           12   change, percentage-wise. 
 
           13               THE COURT:  Mr. Ahearne, we are at the noon 
 
           14   hour. 
 
           15               We will recess at this time.  We will 
 
           16   resume with Mr. Moore at 1:15 this afternoon.  The 
 
           17   Court will be in recess. 
 
           18 
 
           19               THE CLERK:  All rise. 
 
           20               (Court was recessed for the morning. 
 
           21          Cynthia Kennedy will resume with the witness' 
 
           22               testimony at 1:15.) 
 
           23 
 
           24 
 
           25 
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